Property Outline

Property Rights – a method of allocating or distributing costs and benefits (resources, wealth, and/or power)


Types of Property

· open access

· controlled access

· personal

· real (land)

· marital

· image/persona

· intellectual

Purposes of Private Property

1. to internalize externalities: to have more of the costs of a person’s activities concentrated on that person

2. to reduce the transactions costs of agreeing w/ the community (negotiating costs, holdouts, freeriders, policing the agreement, info costs, …)

3. to promote efficient use of resources (utilitarian view)

4. to adjust to new cost-benefit possibilities (as seen in fur trade)

5. to ensure political freedom (free from the feudal hierarchy)

Harold Demsetz – Theory of Property Rights

Main Arguments

· property rights emerge in order to internalize externalities whenever gains of internalization outweigh costs of internalization 

· privatizing property leads to efficiency

3 types of property (according to Demsetz)
1. Common – everyone has a right to use it, no one has right to exclude anyone else; initial state of property

2. Private – owner has right to use and exclude all others

3. State – state can exclude people as long as it uses accepted procedure

Externalities – costs or benefits (normally costs) of a decision that were not considered when the decision was made; often causes misallocation of resources

Transactions Costs – costs incurred when making/arranging exchanges or systems of exchanges 

· negotiation costs, search costs, enforcement costs, …
· free riders - people who don’t help towards goal b/c they know that other people with their same interests will do the work, but they still reap the reward

· hold-outs – people that have exaggerated view of their property and thus, hold out for more than their property is really worth 

With private ownership, externalities still remain
· potential neglect or damage of other’s property

· cost of having to reset lines of ownership if circumstances change

· costs of future generations to maintain lines

So, private property does eliminate some externalities, but some remain and even some new ones are created.

What makes common property problematic?

· people don’t receive benefits for what they put into it, so there are no incentives to invest/improve in the land

· externalities
Argument against Demsetz
· the cost of transition from communal to private can make the switch value-neutral or even value-negative

· Demsetz assumes all people are rational maximizers (which is often not the case)

Garrett Hardin - Tragedy of the Commons 
· believes the great pressure being put on resources is due to over population
· thinks the commons of “breeding” must be abandoned, “freedom to breed will bring ruin to all”

Tragedy of the Commons – situation when no one has the right to exclude anyone from using land, it becomes overused and ultimately leads to inefficient results and possible elimination of the resource

· even if people recognize the tragedy, they will still exploit the resources unless govt. steps in (this is different from Demsetz b/c Demsetz believes people will change by themselves, w/o govt. intervention)
· rebuttal to pure Adam Smith theory that people pursuing individual gain can also help society as a whole  (ex. over-fishing)
What common resources are at risk? (few examples)
· Fish (almost all animals)

· air (quality), 

· natural parks

· possible solutions by Hardin: 

1. privatize parks (problem – price of entry goes up)

2. limit people coming in by lotto system 

· land in general 

What makes the common resources tragic? – Scarcity
· Note: sometimes a resource can become scarce b/c of the trouble policing it.

James Acheson – Lobster Gangs    (pg 129)
Issue – The lobster grounds are essentially a common, so how did the lobster fisherman prevent overutilization?

· set up groups who had certain boundaries for only their group to fish in

· if someone didn’t respect the boundaries their traps would be damaged and threats would be made
· even though there was a formal process by the govt., they preferred this informal process

Main Point

· Acheson thinks the problem is not necessarily communal property, but open access property (no controls on usage)

· A solution that should get more attention is that of communal property agreements (as demonstrated by the lobster gangs)

Note: Open access is not always tragic; ex – internet, post office, ect…

Personhood

· the property that people feel strong emotional attachment to (opposite of fungible property)

· theory that helps explain why the law protects some property more than others

Erving Goffman – Mental Patients and Property    (pg 1)
Steps in institutional process – 1) dispossession (your belongings are taken away), 2) physical nakedness (stage 
where you have no possessions), 3) coarse replacements (you are given items you would never choose 
to wear), 4) identify kit (all the things you use to portray yourself to the world), 5) control (is lost), 6) 
territory (you try and develop some sort of territory, especially when all your other prop has been taken)

Purpose: to leave the old person behind and form a new person

Autonomy – we derive a large part of our autonomy by our ability to control our own possessions
Extension of Self – we use our property (clothing, hair products, make up…) as an extension of ourselves to 
show ourselves to the world

First come, first served vs. Strongest takes what he wants (2 diff. ways to distribute property)

· First come first served (DEFAULT RULE in property)

· adv: gives everyone an equal chance; compared to strongest takes it encourages civilized behavior and has incentives for behavior (getting their first)

· disadv: does not allocate by merit or need

· Strongest takes what he wants

· adv: can create land utility maximization b/c the strong probably develop better

· disadv: lacking sense of community, can dispossess weaker people 

Margaret Radin – Property and Personhood    (pg 8)
Personhood v. Fungible 

· Personhood - your wedding ring, heirloom, body parts

· Fungible (no strong attachment) – cash, makeup, …

· To determine: How much pain is felt at loss? Can it be easily replaced?

· It is best to view a continuum w/ personhood on one end and fungible on the other, property can be anywhere along the continuum depending on the individual

· Legislative implications

· suggests a law limiting eminent domain, but no such law exists

· objects near the personhood end of the continuum are generally more protected 
Personal Attachments to Property

· can be considered healthy or a fetish

· to distinguish whether healthy or fetish, it is helpful to look at moral consensus

· healthy: house, heirloom

· fetish: shoes, clothes

Property v. Liability Rules
· Property – you cannot force me to sell, only I will give it up is for the right price

· Liability – law recognizes the property is mine, but there are circumstances where you can be forced against your will to sell; also circumstances where if you interfere with the enjoyment of my property, I can only receive damages, I can’t make you stop

Dichotomies of Property

· Utilitarian – maximization of welfare (property v. liability rules)
· Personhood – continuum from fungible to personal

· Welfare Rights – entitlement to property necessary for personhood, can take others fungible property if it impinges upon another’s personhood

Radin’s 3 Propositions 

1. At least some conventional property interests in society ought to be recognized and preserved as personal

2. Where we can ascertain that a given property right is personal, there is a prima facie case that that right should be protected to some extent against invasion by government and against cancellation by conflicting fungible property claims of other people 

3. Where we can ascertain that a property right is fungible, there is a prima facie case that that right should yield to some extent in the face of conflicting recognized personhood interests

Ronald Coase – The Problem of Social Cost   (pp 200)
Reciprocal Problem

· the problem with the question, “who gets what?” is that it doesn’t take into effect the reciprocal nature

· we only see, “A harms B and thus how should we restrain A?”; we need to add, “but to avoid harm to B, we would harm A” (thus seeing the reciprocal nature)

· We should ask, “Should A be allowed to harm B or should B be allowed to harm A; how do we avoid the more serious harm?”

Coase Theory

· in the absence of transactions costs, parties will bargain to come up w/ the most efficient results, regardless of how legal property rights are initially allocated (in other words, the ultimate result, which maximizes production, is the same, no matter what the initial delineation of rights)
Transactions costs include:

· finding the parties with which to deal

· informing parties that you wish to deal

· negotiation costs, drafting the agreement costs

· inspecting and policing compliance w/ agreement

So what happens w/ transactions costs?

· the most efficient result may not be realized

· in the presence of transactions costs, parties will only re-allocate property rights if increase in value of production exceeds the transactions costs

2 Views of Coase Theory

· The Invariance Proposition (strong): In a world of zero transactions costs, a change in legal rules will have no effect on the allocation of resources. (this has been pretty much disproven)

· Universally agreed to be untenable because changes in law may have “wealth effects”; putting liability on ranchers might reduce the wealth of individuals who own land suited for ranching.  This might mean that an allocation of resources that was efficient before, no longer is.

· The Efficiency Proposition (weaker): Regardless of initial entitlements in a world of zero transactions costs, individuals will bargain to garner all possible gains from trade. (this still holds value)

The Cow Hypo Point

· Regardless of law saying who has to pay for fence or who is liable for damages, result is the same 

· The only difference is who pays for what, but the cow level and the fence being built or not remain the same 

Notes
· the real world does operate w/ transactions costs, so it does matter who has original entitlement

· transactions costs mean the results will not be the same regardless

Robert Ellickson – Order w/o Law (Shasta County)   (pp 210)
Restates Coase Theory

· Invariance Proposition
· No transactions costs leads to complete enforcement. No violation of an entitlement will be ignored. 

· Efficiency Proposition

· regardless of the content of the law, people will structure their affairs to their mutual advantage 

· parties will resolve their disputes “beyond” the shadow of the law

· neighbors override formal law w/ their informal norm of cooperation 

· there will be incomplete enforcement based on “live and let live” philosophy 
· based on reciprocity, repeat players (multi-plex relationships), and necessity of preserving future relationships 

· b/c transactions costs, it makes complete enforcement costly, so certain things are “let go” by residents with the assumption that they will be “let off” of something else in the future (reciprocity)

· residents also realize that damage to their crop might occur from other natural sources (weather, wild animals) so they don’t want to go after someone else every time something happens, especially when it might not have even been any person’s fault 

· Mental Accounting 

· Average Reciprocity of Advantage – idea that over the long run, the live and let live philosophy helps us all 
· Account Balance: people keep balance in their head of how many times they have helped others compared to how much that person has helped them. If the number gets out of control, they will ask for some sort of payment (rarely money), normally help repairing damage 

· Creditor v. Debtor: there is a desire to be a creditor rather than a debtor so you don’t feel like you owe someone something (so you don’t want someone to pay you back right away, you refuse payment so you have the “you owe me” power in the future)

· How to control deviants (severity increases as list lowers)
· Informal Control – Self-help

· truthful gossip

· threaten to kill intruding animals 

· kill animals (very rare)

· Formal Control – tell a public official so that public official will put pressure on deviant 

· Claim for monetary relief (informally asking for relief)

· Formal legal claims 

· Situations conducive to informal norms of cooperation

· homogeneous population

· scarce population density

· rural area

· sense of reputation 

· Notes

· you could argue this is a critique of Coase b/c this is based on neighborhood cooperation through attitudes, not a pure economic market

· could also argue this is supporting Coase’s efficiency theory b/c it supports the notion that people will structure their affairs to their mutual advantage, regardless of the law

-----Theories of Ownership & Acquisition-----
Theories of ownership:

· Occupancy vs. Possession – the right to live there vs the right to own the land

· First-in-time (first in possession)

· Two big questions – Who’s first, and what counts as possession?

· Pros:  Simple rule; should be easy enough to figure out; encourage initiative; security/certainty/preserving public peace; possession creates expectations that shouldn’t be thwarted unless necessary
· you have to start somewhere, this rule seems as fair as any others

· encourages people to make use of the land (b/c you gain possession by putting work in)
· Cons:  You might want a more complicated rule that recognizes merit/hard work w/ the property; Might want a more efficient/fair method of distribution
· not everyone has equal chance to get their first

· the person who gets their first, might not use the land the best (anti-utilitarian) 
· Alternatives:  Key – there’s nothing self-evident about first-in-time

· Gov’t takes all property and distributes it by other means – auction, lottery, sale, etc

· John Locke’s Labor Theory – You mix your labor with the land; this is how you acquire property
· difference from occupancy v. possession - the labor theory is a theory of gaining possession, “occupancy v. possession” is just showing the difference in occupying land vs. actually possessing land (shown by Indians b/c Court said they occupied, but did NOT possess land)

· Locke thought land only became possessed after an actor had put his labor into that land
· Modern-day claims - Having title based on documents and deeds – there have been modern disputes w/ such things as native Americans
Acquisition by Discovery 
Johnson v. M’Intosh

Facts

· P had claim for property b/c he received grant from Indian Chiefs 

· D had claim for same property by grant from US govt.
Issue

· If no one owns property before, how do we decide ownership?

· when does someone “get” the land first? (Who was first in time?)
History of Possession

· when Europeans showed up, the land became theirs by title by discovery, but this ownership is not complete b/c Indians still have right of occupancy (Europeans hold title w/ Indians having right to occupy)

· With regards to later Europeans showing up, the “first come, first right” theory was used
· All Europeans had right by either

1. purchase, or 

2. conquer 

· As soon as Indians moved from area where they had occupancy rights, they gave up all rights (including occupancy) to the discovering Europeans of that land by “title of abandonment”

· For Indians to gain complete title, they had to conquer the discovering Europeans or buy the land

· At the end of the Revolutionary War, England, by treaty, gave all land it owned by discovery/conquer to US

· US also became monopsony (only one that could buy land from Indians)

Court’s Ruling

· following the history of possession, the land belonged to the US, not the Indians, so D wins

Notes

· this system of acquisition by discovery/conquer was the accepted world practice at the time (among the world’s superpowers anyway)
· Occupancy v. Possession

· Europeans put labor into the land, therefore they gained possession

· Indians only occupied the land, they did not cultivate it, so they don’t gain possession (similar to Locke theory)
· Treaty of Guadalupe Hidalgo

· ended war btwn Mexico and US

· Mexico ceded 55% of its territory 

· Provided protection of property rights of Mexican nationals living in the ceded area

· Guaranteed protection of Mexican land grants until the US deleted the relevant provision in the ratification of the treaty

Acquisition by Capture
Pierson v. Post

Facts

· Post is in pursuit of fox

· While this is going on, Pierson kills the fox
Issue

· What amount to possession or occupancy
Court’s Ruling

· possession occurs when animal is mortally wounded, “mere pursuit is not enough”
· dicta: if this was on Post’s land, it would be Posts regardless of who killed it; 
· Ratione soli – “according to the soil”; assigns property rights to landowners for resources on their land
· Reasoning: maintains simple, uniform law

· Uses writings from ancient scholars
Dissent

· possession occurs during the chase (must be a “proper” chase)

· Reasoning

· uses common hunter’s law, which he says will lead to greater adherence of the law by hunters

· Majority’s law discourages hunters from engaging in hunting foxes b/c it allows free-riders to take the spoils of the hunter’s labor
The Role of Custom
Ghen v. Rich 

Facts

· Whale fisherman (P) kills whale and it comes to shore a couple days later, as is common

· A man found the whale and sold it to D instead of notifying P, as is customary
Court’s Ruling

· Court upholds the whaling custom which is: the whale belongs to P, possession occurs when P fatally wounded (and killed) the whale

· Once someone has taken possession, that property becomes theirs and all private property rights exist

· Policy: no one would engage in whaling if they didn’t have the right to the whale they killed

When should courts follow custom? – Policy 
· According to the court
· It’s a limited application; it works well in this arena; it covers the entire business; it’s unlikely to disturb the understanding of what it means to own property

· This rule doesn’t conflict w/ Pierson v. Post b/c the whale HAS been mortally wounded, and the whaler literally couldn’t do any more.

· According to Richard Epstein
· Should follow custom if it’s universal/ingrained in all mankind.

· According to Judge Posner 
· Depends on the industry.  
· When you’re dealing with customers or business partners, custom should rule b/c partners are going to establish customs that enhance/prolong relationships, 
· If you’re dealing with bystanders or unaffiliated entities, custom probably shouldn’t apply b/c bystanders/unaffiliated people won’t KNOW the customs; they can’t really have assumed the risk as they don’t know about it

· According to Ellickson 

· Customs were created to maximize actor’s wealth

· free-rider problem is MUCH worse than in Pierson v. Post.  
· Value is completely in the whale here, while the fox hunt is really just about the hunt.  
· Level of investment in whaling will be affected.
Constructive Possession 

Keeble v. Hickeringill    (pg 27)
Facts
· Keeble was hunting fowl on his land and neighbor shot off gun to make the fowl disperse

· Keeble hunted fowl for his livelihood
Court’s Ruling

· Keeble had constructive possession of the fowl when they were over his land

· Ratione soli – assigns property rights to landowners for resources on their land
· Competition is legal, but disturbance cannot be allowed, so if neighbor wanted to hunt fowl on his own land that is ok, but he can’t scare Keeble’s away (opening a competing school vs. preventing kids from going to school analogy). Neighbor’s interference is malicious, not productive.

· Court’s goals/Instrumental ends
· giving Keeble constructive possession of the ducks creates incentives for him to keep hunting, which benefits the overall market
· Efficiency – create incentives for people to creatively and positively use their land
Notes

· Pierson v. Post uses Keeble as precedent, but the judge used an inappropriate opinion of Keeble that did not include the difference in hunting for trade and hunting for sport. Keeble probably would have drawn a difference btwn the two.

· Whenever we choose “rule of capture” (whoever captures it owns it - unless prvt prop) the extraction of the resource will increase (this is what we wanted 200 yrs ago, but now it’s causing problems)

Robert Cooter (pp 209)

· The law should assign entitlements to the party who values them most, so that the costly process of exchanging entailments is unnecessary.

· Alternatively, if the party who values the entitlement the most cannot be identified, the entitlement should be assigned to the party who can initiate an exchange at the lowest cost. 
Capture & Wild Animals Hypos

· T, a trespasser, captures a wild animal on the land of O, landowner, and carries it off to her own land where she confines it in a cage.  T1 trespasses on T’s land and takes away the animal.

· In T vs. T1, who should win?  

· Arguing for T1 – T was wrong, and T1 was wrong too, so why get involved at all?  Why acknowledge that T has any rights against T1’s claim?

· But – law is likely to recognize T rather than T1, as T actually possessed the animal – captured/put in a cage, signifying that it was his.

· What if O goes and takes back the animal, then T sues O?  O, because the landowner has constructive possession via ratione soli, and it was taken while O had the right of capture.  O still has “title.”  This is what the law is going to protect.

· Some jurisdictions might have a problem with O’s trespass, though, as the law would rather see O sue to get it back than go trespass to get it.

· Farmer (F) is bothered by wild migrating geese on her land and shoots them in violation of fish/game laws.  Government confiscates them and F sues for their return.  Govt wins; court says that the govt owns wild animals, may regulate their takings, and may confiscate animals taken in violation.

· So next year, F sues govt for damage to her field caused by the geese.  Court holds that the govt does NOT own wild animals and is not liable for any damage caused by them.

· Why?  govt has exclusive right of capture (form of constructive possession) – but not actual ownership.  Goals– preserve wild animal populations, but not indemnify everyone who those animals might harm.  Legal fiction expressing the importance of state being able to regulate consumption of a resource.

Oil & Gas

· There is a common pool of oil beneath A’s and B’s land.

· Does A have a remedy if B starts draining the pool?  No, it’s rule of capture, whoever captures it, owns it
· Could have a regime in which A could get an injunction, if B is draining it excessively

· Unitization – get everyone together and drain the resource cooperatively, decide how to split up the profits

· Rule of Capture can lead to overexploitation in situations like this, where it’s in both parties’ best interest to take as much as they can as fast as they can.

· Suppose B’s well starts on her land but angles down so that it “bottoms” underneath A’s land.  Does the rule of capture apply?  If the end of the well is underneath A’s land and B goes into that area and gets it, B is guilty of trespass 
· Suppose A reinjected oil that moves under B’s land.  B sues to recover damages for use and occupation of her land by A’s oil. No recourse for B, as the pool is common property.  
· Old model -- A is not liable because the oil/gas is no longer A’s oil.  It’s fugitive again.  

· Today – even though the reinjection put it into the common pool, ownership still belongs to A.
Carol Rose, Possession as the Origin of Property    (pp 180)
· we will all be richer when property claims are unequivocal b/c that unequivocal status enables property to be traded and used at its highest value

Pierson presents 2 principles for determining ownership, seemingly at odds w/ each other:

1. notice to the world through clear act

2. reward to useful labor

However, these principles are actually NOT at odds.

· The clear act principle suggests that the common law defines acts of possession as some kind of statement. Moreover, some statutory law requires the acquiring party to keep on “speaking” (or adverse possession is possible)
· This statement and continuance of speaking requires effort, which is rewarded w/ continuing land possession

· Thus, it turns out the common law of first possession, in rewarding the one who communicates a claim, does reward useful labor; the useful labor is the very act of speaking clearly and distinctly about one’s claims to property.

Views on Johnson v. M’Intosh

· the Indians nomadic use of land led to unproductive results b/c no inentices to produce

· the common law of first possession only works for a commercial people, whose activities with respect to the objects around them require an unequivocal delineation of lasting control so that those objects can be managed and traded 

Text and Sub-text

· the “text” is the first possession, or the clear act

· the “sub-text” is the world recognizing the act 

Theories of Ownership

· Locke theory – an original owner is one who mixes his labor w/ a thing and, by compiling that labor with the thing, establishes ownership of it

· Problems: not self-evident who owns even if labor is mixed, no guidance on scope (how much labor req’d?)

· Consent from Humanity – theory stating the owner gets consent from the rest of humanity, who were the first recipients from God

· Problems: administrative costs (how much would it cost for everyone to get together and decide who owns what?)

· Common Law Possession/Occupancy – first possession is the root of title (maxim of common law)
· Problems: when do you possess? Is mere occupancy possession?

Acquisition by Creation

Principle – the assertion is that if you create something – if in the sense you are first in time – then that something is most certainly yours to exploit 
INS v. AP

Facts

· INS was stealing (appropriating & using as own) AP’s news by means of grabbing it off bulletin boards AND bribing AP employees, etc
· INS was using the info and printing it in their own newspapers and in several cases, getting it to the west coast papers before AP could, hurting the sales of AP’s papers

· INS is reaping what it didn’t sew
Issues

· is there a property right in the news? Do the rights survive after publication? Was INS engaging in unfair competition?

Court’s Ruling

· Once news is published, it is common property to the general public, but NOT to competitors (the difference is competitors are using the news for profit)
· Court calls the news “quasi-property” – there is a right to reap what you sew in that they have the right to distribute what they collected 

· INS was engaging in unfair competition b/c it was, in effect, stealing AP’s labor
· Policy – no one would gather new if these practices were able to continue b/c it would not be profitable 

· problem w/ this is that it doesn’t consider AP’s ability to internalize the problem and innovative new ways to stay profitable
Cheney Bros. v. Doris Silk Corp.
Facts

· Cheney makes and sells silk patterns 

· Cheney cant get copyrights b/c the patterns sale life are too short-lived

· D steps in and steals the patterns and Cheney wants his patterns protected 

Court’s Ruling

· it is not up to the court to extend copyright rules, that is left to the legislature

· the common law custom allows others to imitate – “a man’s property is limited to the chattels which embody his invention. Others may imitate them at their pleasure”
· Policy - reasoning for imitation allowance is that it creates competition which leads lower prices which leads to innovation 
· Limits INS v. AP to its facts

Smith v. Chanel

· court held that a perfume company could claim in advertisements that its product was the equivalent of the more expensive Chanel No. 5
· since Chanel’s perfume (No. 5) was not patented, Smith had a right to copy perfume even though Chanel put in much more effort and expense 

· “imitation is the lifeblood of competition”

· It could be argued that Smith is being a freerider by “stealing” effort Chanel used in creating perfume

IP Laws
· w/ IP laws, the govt is trying to balance interests of 

1. public, in having low priced goods

2. private businesses, in having reward for labor

· undercutting does help the public b/c it lowers the prices, but we need to make sure not to eliminate incentives for new development
· 3 types of IP protections

1. patent – protects useful and non-obvious processes or products 

2. copyright – protects expressions of ideas (not the ideas themselves)

3. trademark – protects words and symbols 
Douglas Baird, Common Law IP   (cb 57)
· w/o IP rights, the products are public goods (non-exclusive)

· investing in R&D can be not worth it b/c others can imitate and “steal” your work

· Imitators sell at lower cost 

· Getting information is cost free (or very low cost) for the imitator 

· Information may be under-produced b/c there aren’t as many incentives to go out and get info

· w/ IP rights, there are costs to maintaining exclusivity/limiting access
· larger investment in R&D

· IP exclusive rights prevent imitators to some degree
· Recoup all R&D and hopefully some profit

· Limit access to information (transactions costs)

· More information produced b/c incentives to private individuals to go out and find/create new info

· Difference btwn Wheat and IP (differentiation good vs. non-differentiation good)
· w/ wheat an imitator cannot undercut (at least substantially) the price b/c the cost of production is same for all producers

· w/ IP, an imitator can undercut price b/c they don’t have to pay for high costs of R&D

Virtual Works v. Volkswagen 

Facts

· Virtual Works registered website w/ domain “wv.net”

· After this, an act prohibiting cyber-squatting was passed - Does it matter that this was passed after?? – the act of registering isn’t the only wrong –also the intent and continuing wrongful profit so the wrong was continuing even after the bill passed
· Virtual Works was using the domain as their website and Volkswagen associates/dealerships approached Virtual Works and offered to buy the domain name 

· Virtual Works then went to Volkswagen Corp. and told them if they didn’t buy the domain from them, they would auction the domain name to the highest bidder

· In deposition, Virtual Works admitted that they knew the domain name was similar to Volkswagen and they hoped they would one day get a buy-off

Law

· the ACPA made it illegal for a company to register a domain that is the same or confusingly similar to a registered trademark or famous mark w/ bad faith 

Issues – 2 part test
1. Did Virtual Works act in bad faith?

2. Did Virtual Works use a domain name that is identical or confusingly similar to a famous mark?
Virtual Works Argument

· since the domain name ended in “.net” it is not confusingly similar b/c the “.net” ending is only available for ISP’s and not car manufacturers 

Court’s Ruling

· Virtual Works is found to have violated ACPA 

· there is evidence of bad faith by Virtual Works b/c they planned to profit by selling the name and they threatened Volkswagen w/ the auction

· “vw.nwt” is confusingly similar to Volkswagen’s famous mark, “VW”

Property in One’s Persona

Right of Publicity – right to one’s likeness, name, ect…

· assignable during life; descendible at death (you can leave it to someone at your death)

White v. Samsung       
Facts

· Samsung had commercial w/ robot in wig in front of Wheel of Fortune board

· White sues for violation of her right to identity

Ruling
· White wins – court says there was no deception intended, but White has a “marketable celebrity identity value”

· the right of publicity is not limited to appropriation of name or likeness 

· Viewed separately, the individual aspects of the ad say little. Viewed together, they leave little doubt about the celebrity the ad is meant to depict.
Dissent

· The court has gone too far b/c the court is now protecting the right of identity even if someone simply reminds public of someone 

· This ruling will punish even those making parody for entertainment purposes (which is what is happening in this case), which have normally been allowed

Moore v. Regents of the Univ. of California        
Facts

· Patient (P) had rare disease and MD told him he needed to do several tests 

· In these tests, MD extracted tissue from patient and stored it, w/o patients permission, to use in later research 

· MD told P he needed to do several follow up visits where MD continued to extract P’s tissue for research purposes w/o P’s consent 

· MD later receives patent for a cell line he created using P’s tissue cells, which is possibly worth millions
Issue

· Does P have property rights in his cells once they are removed from his body?

· Conversion – wrongful exercise of rights over someone else’s property
Lower Courts

· Trial Court: no property rights; Appellate Court: yes property rights

Court’s Ruling
· there are no property rights in cells once they have been removed from your body, so there is no conversion, but there is a sufficient claim for lack of informed consent
· Once cells are removed, they are no longer property of the patient, in this case MD allowed to receive a patent b/c his cell line was unique of P’s cells 
· No case law to support (rejects publicity cases applied by appellate court)

· Reasoning 

· UAGA prohibits the selling of organs for transplant – court takes this as evidence legislature does not intend organs to be property 

· Court says it is up to legislature to extend property rights b/c they are better equipped to research effects
Dissent

· UAGA only prohibits sale of organs for transplant, but allows for other for various other reasons such as gifts for transplants – says this shows that legislature gives you a certain “a bundle of rights” (which is what property rights are) to your organs 
· Why isn’t non-disclosure enough?

· if P would have known the MD would have taken and used cells, P would have never agreed

· reasonably prudent person would have refused

· doesn’t punish all the MDs who gain from research; only punishes the one MD who took the cells
Note

· Concern w/ extending conversion to body parts

· could deter scientists b/c they will have to make sure they have proper property rights to all tissues they are using or they could be liable – this would create disincentives for research
· possibility of poor people selling their intestines and other body parts which would be bad for their health 

Margaret Radin, Market Inalienability    (pp 336)
· market inalienability: can’t be sold

· alienability: can be given away or abandoned 

Main Concern
· law & eco analysis bases on presumption that everything is a commodity is flawed b/c some things should not be suspect to commodification, especially human life

· when everything is a commodity market, people are solely commodities and thus are robbed of personhood
Points

· There is a commodification fetish  - felling that everything should be in a market (Posner)

· there is a spectrum of what should be commodified, on one end is Marx (who believed commodification was wrong) and on the other end is Posner (who thinks everything should be commodified)

· while Radin isn’t completely in agreement w/ Marx, she does believe some things should be more near the Marx end b/c 

1. risk of error: by buying into the rhetoric of “everything is a market”, we can make market miscalculations 

2. injury to personhood - people feel like commodities, not people

3. transformation of the texture of the human world: negative impact on our conception of humans; limits who we can be as people
Anti-Commons

Heller & Eisenberg, The Anti-Commons in Biomedical Research 

· the tragedy of the anti-commons is the underuse of a scarce resource b/c the govt. gives too many people the right to exclude others
· compared to the tragedy of the commons – the overuse of a scarce resource b/c no one has right to exclude others
Unintended Results of Privatizing Research 

· Stacking Licenses - Research institutions start patenting their findings, but a bad result formed:
· patents from upstream research limit people doing downstream work from using needed info and when downstream developers have to buy from upstream researchers, their profits can be eliminated by greedy upstreamers 
· Problems in Post-Social Economies
· govt gave several diff. people several different rights – resulted in everyone having too many rights to exclude others and no one having enough rights by themselves 

· illustration: no one put their products in stores b/c of all the divested rights, instead create sale-stands in the streets in front of the stores
· Concurrent Fragments

· very expensive and difficult to get rights from all different patent owners to put together a product or to do research 

Patent Pools - get a group of people to work together to rearrange their rights sensibly
· transactions costs

· high costs of engaging in working together and putting a dollar value on rights

· heterogeneous interests

· different actors have differing interests (making products that can make money v. making products that further research)

· cognitive basis 

· there is a tendency to over-value your own discoveries and under-value others
Acquisition by Adverse Possession
Adverse Possession – transfer of interest in land w/o the consent of the prior owner and even in spite of the dissent of such owner. A forced conveyance. 

· rule that someone can become owner of someone else’s land (transfer title) if they have met the 4 requirements

1. Actual physical exclusive protection

2. Open and Notorious

3. Adverse and under claim of right or title

4. Continuous occupation for the statutory period 
Elements of Adverse Possession

1. Actual, physical, exclusive possession

· Not shared w/ the owner

· Triggers a cause of action for trespass or wrongful entry against which the SoL runs.

· Want to make sure they are sticking to their claim and acting like a true owner

2. Open and notorious

· Acts of entry have to reasonably inform an attentive landowner that someone is on her property – notice such as cultivation or enclosure.

3. Adverse and under claim of right or title

· “Hostile” – deals w/ AP’s state of mind, differing views on “hostile” (see Manillo v. Gorski)
· Hostility – the actual adversity (in opposition to true owner)

· Color of title vs. claim of title –
· Color -  claim founded on a written instrument or some sort of decree that is defective (some jurisdictions require color of title for AP)
· Claim – Not in possession subordinate to the owner, but claiming it for oneself 

· Theories of “claim of title” – relevancy of state of mind, showing hostility
· Objective. State of mind of the adverse possessor is irrelevant because the purpose is to quiet title after a reasonable period of time; only matters that possession was adverse. (Connecticut Doctrine)
· Good faith. State of mind matters.  You must have good faith or honest occupation. Paying taxes – often seen as part of “good faith” occupation (you think your occupation is legal)
· Aggressive trespasser.  State of mind matters.  You must be adverse and hostile and thus know that you are trespassing; you have to know you are taking from someone else. (Maine Doctrine)
· Partly so the owner doesn’t think that the occupant will make no claim, and partly to reward the productive acts of occupancy

· “The earning theory”

4. Continuous occupation for the statutorily required period

· Occupation = the usual/customary use of the land; doesn’t mean you have to be there 24/7 – as an actual owner would do as appropriate to the type of property

· Makes sure owner has enough time to discover the wrongful possession and do something about it

· Also makes sure the adverse possessor is really sticking to his claim of right, earning the land, and getting very attached to it.
Note: Hemholz study shows US courts hold good faith to be unofficial 5th requirement 

Why does the law have AP? - Policy
· efficient allocation of scarce resources

· reliance interest of 3rd parties; protects 3rd party purchasers, lenders, etc… by avoiding situation where 3rd parties deal w/ someone who is really not the true owner, even though it seems as if they are (by having the requirements of AP)

· reliance interest of adverse possessor by allowing adverse possessor to move on w/ life and not worry if he has title or not (after AP occurs)

· Desirability of quieting title; promotes security and allows people to arrange their affairs (quieting the debate over who is owner)

· Preventing the loss or decay of evidence; w/o the statute of limitations, claims could be brought up several years later, making evidence difficult to attain 
· Discourage sleeping owners; makes owners act to remove trespassers

Van Valkenburgh v. Lutz
Facts

· 1912: Lutz (P) buys lots 14 and 15, and uses a path on lots 19-22 to travel on

· 1920: P builds a small cottage on lot 19 for his son to live in

· 1928: P looses his job and starts to tend a garden he started on lot 19 

· 1937: Van Valkenburghs (D) buy the lots west of lot 19 and start to quarrel w/ P
· 1947: D buys lots 19-22, take possession of lot 19, and have attorney send P a letter to clear out

· 1947: P agrees to clear out, but claims to have a prescriptive right to use the traveled way on lots 19-22

· 1947: D blocks the traveled way w/ a fence 

· P brings action to enjoin D from interfering w/ his traveled way

Lower Courts

· trial court rules for P; appellate court affirms

Law

· possession required for 15 yrs

· must demonstrate actual occupation under claim of title or claim of right

· actual occupation means that the land has been enclosed or “usually” cultivated and improved
Court’s Ruling

· Meeting the statute requirements
1. the time limit – yes
2. actual possession under claim of title or claim of right – no, P knew the land wasn’t his and he was never trying to take it (P had no “hostility”) – no “adverse” possession 
3. land has been enclosed, or usually cultivated and improved – no

· while there has been some enclosure (rock boundaries) there is not enough 

· P was only using small amount of lot, not enough to have AP over whole lot (this is not a widely accepted theory)

· Even though P had farmed the land and built a small home on it, court found these activities do not “improve” the land and P did not do enough to usually cultivate
· What state of mind (hostility requirement) is required by the court for AP?

· adverse possessor must think the land is not his, but hostily try and take it/gain title to it (aggressive) 
Dissent

· said P did improve the land through the house and farming

· P’s admission he knew the land wasn’t his doesn’t matter b/c he did this after the SOL had already run

Marengo Cave v. Ross

Facts

· P and D are neighbors and underneath their land is a cave

· The entrance is on D’s land and D discovers the entrance and charges people to come and explore the cave

· D’s business operates, much to the knowledge of P, for many years and after the SOL expires, P learns that part of the cave is under his land and brings suit to quiet his title to that part on theory of ad coelum
· ad coelum – if you own the land, you own what above and below it
Court’s Ruling

· no AP, court says possession was not open and notorious

Other possible rules

· cave belongs to owner of entrance

· first in time to discover, owns

Manillo v. Gorski

Facts

· D was conveyed title and entered into possession of lot 

· D’s son made certain additions to D’s house which caused the house to go over (by a few inches) onto P’s lot

P’s argument

· to establish title by AP, the entry into and continuance of possession must be accompanied by an intention to invade the rights of another in the lands (i.e., a knowing, wrongful taking)

Issues

· Does and entry and continuance of possession under the mistaken belief that the possessor has title to the lands involved exhibit the requisite hostile possession to sustain the obtaining of title for AP?

· Did D’s acts meet “open and notorious” standard”?

3 views of Hostility

· Main Doctrine (or aggressive trespasser) – requires a knowing, wrongful taking; mistakes are of no avail – to be hostile/advers/making claim of title you have to know you are taking from someone else
· Connecticut Doctrine (or objective) – intent is irrelevant, it only matters that it was hostile (does hostile here simply mean adverse? – yes inconsistent w/ true owner)
· Good faith Doctrine – requires a belief that you are right in your possession (if US courts require this as a 5th requirement, how can it be a view of hostility?) – must be a mistake, intent is relevant – you think your occupation is lawful
Court’s Ruling
· Hostility - the requirement for entry and continuant possession does not require a knowing intentional hostility (adopts the Connecticut Doctrine) - is there a majority ruling? Seems to be heading towards good faith – says Hemholz, argue all 3, courts just seem to prefer 
· Notoriety - no presumption of notice arises from such a minor encroachment (it was only a couple inches over the line) along a common boundary; in such a case, only where the true owner has actual knowledge thereof may it be said that he possession is open and notorious 

· small entry does not create constructive knowledge

Thomas Merrill, Property Rules, Liability Rules, and Adverse Possession   (pp 190)
· Hemholz study – US courts tend to hold good faith as a 5th requirement for AP

· Traditional Property Rules – before judgment the TO’s interest is protected by a property rule: no one (including the AP) can take it from the TO w/o his consent. After entry of judgment awarding the AP title by adverse possession, the AP’s possession is protected by a property rule: no one (including the TO) can take it from the AP w/ his consent.

· Warsaw v. Chicago – suggests different system than traditional property rules: Before judgment the TO’s entitlement would be protected, as before, by a property rule. But after judgment, the entitlement would remain w/ the TO, protected now by what Calabresi and Melamed call a “liability rule”. The significance of this is we see innovative remedies in cases of bad faith. This applies to bad faith, not good faith 
· Property rule – no one can take the property from the owner without his consent.

· Liability rule – we can take the property from the owner w/o his consent by paying the fair market value of the property taken (in cases such as these, the transfer is still forced, but TO is compensated FMV)
· From the Homholz study and Warsaw v. Chicago, Merrill comes up w/ theory – purely coercive transfers are socially undesirable, and thus we do not want to reward them. Liability rules are a desirable sort of middle ground that reduce incentives for coercive transfers.
Howard v. Kunto    (cb 136)

Facts

· all of the deeds on a street specify different lots than the deed holders have been living on

· Kunto’s  house is on C, but deed says D
· Moyer’s house is on B, but deed says C
· Howard’s deed says A & B
· Howard gives Moyer deed to B in exchange for deed to C
· Howard (P) sues Kunto (D) to quit title (get title from Kunto)

D’s Argument

· Kunto claims adverse possession

Issues

· Is a claim of adverse possession defeated b/c the physical use of the premises is restricted to summer occupancy? (it was a summer house and thus Kunto only used it in the summer)

· May a person who receives record title to tract A under the mistaken belief that he has title to tract B (right next to A) and who subsequently occupies tract B, for the purpose of establishing title to tract B by adverse possession, use the periods of possession of tract B by his immediate predecessors who also had record title to tract A? (Kunto had not had title to the land long enough by himself to satisfy AP)

Court’s Ruling

· AP Elements

· Actual Occupation – yes, they have a house on the property, the fact that D only uses it during the summer is not important b/c he is still using it as a TO would

· Color of Title/Claim of title
· Color of Title – no, they do not have any written document for this property

· Claim of Title – yes, they held out to everyone as if it was their property and everyone thought it was there property (state of mind – court used objective, based on actions – court found their actions seemed to show claim of title)

· Open and Notorious – yes; the presence of their house on the property and they hfact they were there in the summers, as a TO would be 

· Continuity for statutory period – yes; tacking – allowing past trespassers time of trespassing to be added onto current trespassers time if the transactions were voluntary (voluntary includes privity)

---- Real Estate Transactions ----
Basic Steps

1. Brokerage 
· Getting the ball rolling

· usually not a lawyer

2. Negotiations

· buyer and seller negotiate various aspects

3. Earnest Money Contract or Agreement of Purchase of Sale

· forms the basis of the relationship

4. Financing Conditions Precedent
· securing the loan

5. Inspection Conditions Precedent

· contract will provide ways the K can be eliminated if conditions are not met

· ex. property being condemned 

6. Title Conditions Precedent
· examine the title (finding restrictive covenants…)

· grants insurance policy
7. Preparation of Core Documents
· the deed

8. Preparation of Ancillary Documents

· mortgage or deed of trust

9. Closing

· execution of the documents

10. Title Insurance, Funding, Recording, Delivery, Possession 
Marketable Title
Marketable Title - A title not subject to such reasonable doubt as would create a just apprehension of its 
validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by 
competent legal advice would be willing to take and for which they would be willing to pay fair value.
· After a title search, title guy would say “title is ok.”  

· Title = your interest in land/the property

· Buyer is protected upon resale – even if this buyer doesn’t care, the next buyer might, and that could cause buyer a big loss trying to resell it.  Buyer1 might only be able to get a discounted price b/c of lack of marketability.

Lohmeyer v. Bower    (cb 479)
Facts

· Lohmeyer entered into contract to buy lot from Bower

· An abstract of title on the home showed that the original subdivider had placed a restrictive covenant requiring that any house on the lot must be at least 2 stories – the lot currently had a one-story house on it

· The lot also violated a city zoning ordinance b/c the house was too close to a boundary line

· Lohmeyer brought suit to rescind the contract

Issue

· Is the title marketable?

Lower Court

· ruled in favor of Bower and decreed specific performance of the K

Court’s Ruling

· Restrictive Covenant – the restrictive covenant’s existence makes the title unmarketable b/c it is an encumbrance. The waiver in the K does not have significance b/c the K is breached due to the fact that the restrictive covenant has been violated. Lohmeyer agreed to waive the existence of the restrictions, not the fact that they were already being violated. – Note: contracts of sale excludes restrictve covnenants of record but not violations of them 
· Zoning – Mere existence does not make title unmarketable. The fact that there was a current zoning violation, however, can make title unmarketable. Further, the seller cannot simply fix the problem b/c then buyer would be forced to purchase something he didn’t bargain for.

· Trial Court reversed, contract rescinded

Notes

· A restrictive covenant is an encumbrance and makes title unmarketable.

· Zoning restrictions do not make title unmarketable (unless, as here, they are currently being violated and fixing them would change the “nature of the property”). 
· Why do restrictive covenants make title unmarketable but zoning does not?

· parties create restrictive covenants and w/ parties, we are talking about property interest

· govt creates zoning restrictions and w/ govt, there is no property interest

· the buyer shouldn’t be able to get out of deal b/c of govt regulations

Equitable Conversion – doing what “ought to be done”. The buyer is viewed in equity as the owner from the 
date of the contract (thus, having “equitable title”); the seller has a claim for money secured by a 
vendor’s lien on the land. (The seller is also said to hold the legal title as a trustee for the buyer.)

· ex. A fire burns the house btwn signing and closing. In this situation, the seller should still have insurance, so seller should pay. (you can attempt to include situations such as these in the K)

Duty to Disclose

Stambovsky v. Ackley    (cb 484)
Facts

· P enters into K to buy house from D

· P later finds out the house is well-known for being haunted

· P wishes to rescind the K b/c the existence/reputation of ghosts lowers the value of the house and thus should have been disclosed

Caveat Emptor

· “buyer beware” – general rule that puts obligation on buyer to discover defects
· Exceptions – partial performance, active concealment, special relationship (many modern courts have required disclosure of all material info)

Court’s Ruling

· does not apply caveat emptor b/c inspections of the house by the buyer could not have discovered the ghosts, contract is rescinded (Prof thinks P could have discovered about reputation of ghosts)
· caveat emptor mostly applies to physical, little defects

· equitable ruling

Notes

· There was an “as is” clause in the K; why didn’t it bind? “As is” clauses are effective, but they apply to physical defects and don’t apply where the facts are peculiarly within the knowledge of the party invoking the clause – so “as is clauses” don’t apply to latent defects, but yes to patent defects? Not necessarily – use the “facts are peculiarly within the knowledge” language as a test 
· Fair Market Value – How would you find the FMV for this house? 

· difficult b/c when determining FMV, houses around the area are used as determinants, but there are no surrounding houses that are also haunted

Johnson v. Davis    (cb 488)
Facts

· Davis (buyers) buys Johnson’s (sellers) home

· Sellers say there is no leak problem (active concealment)
· After buyers move in, roof begins to leak badly after only one rain

Issue

· Is there fraudulent concealment?

Court’s Ruling

· sellers did fundamentally conceal material defects and K should be rescinded b/c buyer relied on sellers misrepresentation

· Dicta – seller has duty to disclose material defects which are not readily observable to the buyer

· note: Professor says this dicta is questionable b/c the fact that the roof had a leak was probably readily available

Note

· It’s not that buyer couldn’t have discovered the problem, it’s that seller affirmatively misrepresented the roof’s condition. Seller is in best position to avoid mistakes like this.
· it is inefficient (misallocation of resources) to enforce the K when the facts are misrepresented 

Material Defect – something that would impact the decision of a reasonably prudent buyer (also, if seller knows that a certain defect would be material to the buyer for some special reason, then that defect is material, even if it wouldn’t be to an ordinary, reasonably prudent person)
· disclosure is required if the info would effect habitability or resale value


Is there a duty to disclose all material information or just material info that is not readily available to the 
buyer? Yes - If it is readily available don’t you just have to not affirmatively misrepresent? - yes
Lempke v. Davis    (cb 494)
Facts

· P’s garage is poorly built and wants to sue builder, but the garage was built for a previous owner, so P is not in privity w/ the builder

Traditional Rule

· you cannot sue on implied warranty of quality w/o privity

Court’s Ruling

· rejects traditional rule and says privity is not necessary to enforce implied warranty of quality
· Reasoning

· public policy – houses often change owners, incentive to builders to build well

· equity – fairness to a subsequent buyer

· Economic Loss v. Personal Injury & Tort v. Contracts - traditional role of tort is to protect against personal injury – only tort available was for misrepresentation – but if you are suffering from economic loss you would sue under contract law, but that requires privity- so this is a way around using traditional tort or contract law
· law has traditionally drawn a line btwn the two, but this court says the line is too difficult to implement and should be eliminated

· Limitations (for implied warranty of quality)
· latent defects 
· reasonable amount of time

· workman like quality (doesn’t have to be perfect)

Contract of Sale

Jones v. Lee    (cb 502)
Facts

· buyer puts down $6k on a house and enters into K to buy the house

· buyer later wishes to rescind the K, offering the 6k as damage

· seller refused the termination of the K and when it became clear the buyer was not going to honor the K, seller sold to someone else

· seller sold the property for $70k less than the contract sale price she had w/ buyer

Trial Court

· awarded damages to seller for difference btwn original K price and later sold price ($70k)

Court’s Ruling

· “Loss of Bargain” rule should be measured at the time of breach

· The later sold price can be evidence as to what the value of the house was at the time of breach 

Notes

· when a breach occurs, we want to fulfill expectation damages 
· Possible Remedies for breach of K:
· Loss of Bargain rule

· Special Damages – damages made in reliance
· Punitive Damages – normally not allowed, but allowed in this case b/c the facts show the breaching buyers acted irresponsibly and disrespectfully 
· Specific Performance – more likely to enforce on seller b/c it’s hard to make buyer purchase something he doesn’t want
· Majority Rule – allows for incidental and consequential damages 
Tacking Problem – pg 142
1) If A was forced out, he would still be in possession, so in 2006 he could eject B. There is no tacking in this case b/c A and B were not in privy, so B cannot claim AP in 2006.
Disabilities

· in every state the statute of limitations is extended if specified disabilities are present

· A disability is immaterial unless it existed at the time when the cause of action accrued 

· examples:

· minor

· mentally insane

· imprisoned 
Disabilities Problems – pg 143
1a) O’s heir has 10 yrs after O’s death to institute suit (AP would not acquire title)

b) H’s disability is not included, only O’s (AP would acquire title)

2) Must be brought by 2001, H’s disability does not matter (AP would acquire title)

3) 2003, A person’s own disabilities don’t tack on (O’s original disability is cured 13 yrs after 1980, so you get 
10 yrs from that point)
4) B could consider indemnity agreement against A or B could sue A to quiet title.
Components of contract of sale:
· Earnest money – putting money down to hold the prop; shows that buyer is serious; makes seller willing to take home off the market & reserve for buyer.  Supports reliance interest of both parties.  Protection against market fluctuations (for both) – buyer may back out if market gets good, but seller at least has some money from it.  Works the other way too.  Protects the benefit of the bargain.
· Down payment – lender requires – goes to seller – write it to title company (not real imporatn, just knw amount of down payment is required by lender to show lender proof); it tells the lender you’re serious (so they will give you the rest of the mortgage loan).  Indicates buyer’s commitment to the transaction.  Lender knows that they will at least have the down payment if the buyer defaults.

· Now you can buy with almost nothing down.  Not always necessary.  Came about bc of PMI

· PMI – private mortgage insurance.  Generally adds $65-$100 to monthly pmt.  It’s there to protect the lender against default by buyer.  Idea being that the lower the down pmt, the more likely buyer is to walk away from property when buyer is in financial trouble.  (buyer doesn’t have that much equity in the house)  If buyer had actually put 20% down, buyer is less likely to walk away and lose it.  But if buyer puts 5% down, more likely to disregard that.  Gives lender incentive to lend to buyer even if you don’t have much $$$ to put down. – insures the lender – allows lender for PMI if under 20% 
· Can be cancelled after buyer has 20% equity in the property.  But lenders make it very difficult for you to cancel it b/c they like the coverage.

· Various ways to avoid it – 80/20s, 80/10/10 down pmt
The Deed

Types of Deeds

· General Warranty

· warrants title against all defects in title, whether they arose before or after the grantor took title

· broadest responsibilities
· Special Warranty

· warrants title against the grantor’s own acts, but not the acts of others

· Quitclaim

· no warranties; conveys whatever interest/title the grantor has, which could be nothing

Components of the Deed

· Location of Property 

· Salutation

· Grantor name and residence

· Consideration, receipt of consideration, and method of payment (a nominal fee is usually placed on the deed so other people don’t see how much you paid for the property)
· Granting grantee the property and grantee residence

· Description of property 

· Habendum (to have and to hold)

· Warranty

· Any limitation of title or the interest

· Execution date and place

· Execution

· Acknowledgment (notary)

Required for Deeds

1. Intent to transfer

2. Signature of grantor (before notary to comply w/ recordation)

3. must name an ascertainable grantee (ex. “my surviving children”)

4. description of conveyed property 

Note: consideration not technically required b/c land can be given away (but always in a paid conveyance) 
Types of Warranties  (not only general warranty deeds, still under special warranties, just to your own actions
· Present (breached, if ever, at time of deed; generally not assignable)
1. covenant of seisin – the grantor warrants that he owns the estate that he purports to convey 
· Livery of seisin – old ceremony where they gave you a clod of dirt to convey ownership; back before written records, not used anymore
2. covenant of right to convey – grantor warrants that he has the right to convey the estate (in most cases, this covenant serves the same purpose of seisen, but it is possible for someone to have siesien and not have the right to convey.)
3. covenant against encumbrances – grantor warrants that there are no encumbrances on the property. (encumbrances include, among other things, mortgages, liens, easements, and covenants)
· Often has exception language – covenant against encumbrances “except for these….”

· Future (can be breached after deed is executed; usually assignable)
1. covenant of general warranty – grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title
2. covenant of quit enjoyment – grantor warrants that the grantee will not be disturbed in his possession by anyone w/ superior title (basically the same as covenant of general warranty and is left out of several deeds for this reason)
3. covenant of further assurances – grantor promises that he will execute any other documents required to perfect the title conveyed
Brown v. Lober    (cb 518)
Facts

· Bost buys property, the seller maintained a 2/3 interest in the mineral rights

· Bost later conveyed the property to Brown by general warranty deed (containing no limitations)

· Brown tries to sell mineral rights and are told they only own 1/3 of the rights

· Brown brings action for constructive eviction by breach of quiet enjoyment warranty and breach of general warranty
Court’s Ruling

· found no breach of quiet enjoyment b/c Brown has not been disturbed b/c no one has come to take the minerals – mere existence of paramount title does NOT constitute breach of quiet enjoyment
· found no breach of general warranty b/c the SOL has run b/c this warranty was breached at time of transfer of the deed (but isn’t this a future warranty? – can it not continue to be breached as time goes on?) Once it is breached (here, it was breached at conveyance) the SOL starts running.
Notes

· Brown cannot claim AP b/c he was not claiming the mineral rights as his

· A title search would have alerted Brown to this problem at time of purchase, so the moral of the story is always conduct a title search
· ad coelum – if you own the land, you own what is above and below it; this principle is holds as true unless there has been some prior change, as there had been in this case
Frimberger v. Anzellotti    (cb 521)
Facts

· D’s brother (predecessor in title) subdivides the land and transfers land by quitclaim to D

· D’s brother had developed on some land considered wetlands

· D sells by general warranty deed to P

· P tries to improve on land and finds out about land violations

· P does not diligently try to work w/ regulations dept. – P just sues D

Court’s Ruling

· D did not know about the defects (they were latent) and latent conditions on property in violation of govt regulations are not encumbrances, so no breach of warranty against encumbrances
Notes

· this ruling is consistent w/ Lohmeyer b/c of the timing of the violation; this case is suing after closing and the P in this case has not yet been impositioned b/c the govt has not said P will have to give back land to govt, so these requested damages are purely speculative and out of seller’s control (granting damages would give no incentive for P to keep costs low)

Delivery

Sweeny v. Sweeny    (cb 533)

Facts

· Maurice deeded his farm to John; this was recorded

· Another deed was made that says Maurice gets the land back – there was an oral condition that this was only to be recorded if John was to die first – Maurice kept this deed
· Maurice did this do prevent his wife from ever inheriting his land

· Maurice continues to live on the land and even leases a part of the land to a 3rd party

· Maurice dies and widow wants land from John

Issue

· Whether the second deed (from John back to Maurice) is valid and if so, whether or not a condition (here, “only to be recorded if John dies first) claimed to be attached to the deliver is operative.
Court’s Ruling

· the only purpose of making second deed was if John died first, but the only way that would have worked is if John delivered the deed before his death

· a concern is this condition is not written

· court is concerned about fraud (people lying about oral conditions)
· In hostility towards oral conditions, the second deed is deemed to be valid (there was valid delivery) and widow gets the land – the oral condition is dismissed and Maurice deemed to have been given back title to 2nd deed
· as soon as the second deed was made (and essentially delivered b/c Maurice kept the second deed, so it was “delivered” from John to Maurice) Maurice got the title to the land back

Rosengrant v. Rosengrant    (cb 536)
Facts

· old couple physically handed over thier deed to their nephew in front of a banker, but didn’t record it and then kept the deed in their (not the nephew’s) security deposit box

· Banker told nephew to come get the deed and record it when old couple died

· After old couple died, nephew retrieves the deed and goes to record it

· Would be-inheriting family member sues saying the deed is void b/c 
1. it was never legally delivered and 
2.   alternatively since it was to be operative only upon recordation after the death of the grantors  
(old couple) it was a testamentary instrument and was void for failure to comply w/ the statute 
of wills 
· at trial a teller at the bank (the original banker was dead) said it was the custom of that bank to allow grantors to come and make modifications to deeds in their deposit boxes (Court uses this to say there was no delivery)
Issues

· Was this escrow (the deposit box) revocable?

· Are escrows revocable by their nature in general?

Court’s Ruling

· found there was not a valid delivery of the deed b/c

1. grantor still had ability to revoke/modify the deed even though he had already given the deed to 3rd party (deposit box); the escrow in this case was not neutral, but an agent of the grantor

2. to have a valid delivery there must be “an intent to forever part w/ all lawful right and power to retake or repossess the deed” (if revocable, then void)

Notes

· Problem w/ Ruling – court ignores the purpose of the grantors going to the bank w/ the nephew and their intent of giving the land to him

· Alternatives

· old couple could have created a life estate, leaving the property to the nephew upon their death

· old couple could gave given the nephew the deed to keep before their death

· Malpractice note – Before the old couple’s death, they asked a lawyer if the delivery was good on the deed and he said that it was. Is this lawyer liable for malpractice? A: Probably not, but he should have done more research and looked into banking customs
Mortgage & Foreclosure

Hypo: What happens when buyer has 2 mortgages (1st for $150k and 2nd for $30k) and defaults?


A: at foreclosure, the 1st mortgage is paid in full first and the 2nd mortgage gets the rest (up to the $30k) 
if any extra is left. (Can 2nd mortgagor still bring a deficiency judgment?)

Murphy v. Financial Dev. Corp.    (cb 546)

Facts

· 1966: Murphy purchases home

· March 1980: Murphy refinances home, now valued at $46k

· Sept. – Oct. 1981: Murphy loses his job, falls 7 months behind on mortgage payments, and after negotiations fail, lenders give notice of intent to foreclose in October – Murphy then pays the 7 months of late payments, but not the $643 in new costs and legal fees accrued by the lender
· Nov. – Dec. 1981: Lender sets new date for foreclosure sale, then pushes it back to Dec. upon payment of a $100. Murphy then asks for another postponement, but it is denied and the property is sold for $27k (to an agent of the lender). Lender then turns around and sells the property to Southern for $38k.

· note: the lender did very little advertising of this sale 

· 1982: Murphy sues lender to set aside sale or alternatively receive money damages
General Rule  

· Lender/Mortgagor in their fiduciary relationship, has a duty of good faith and due diligence
Trial Court

· finds lender failed to exercise good faith and due diligence in obtaining a fair price

· awards damages to Murphy; doesn’t rescind sale b/c 2nd buyer was BFP

Court’s Ruling

· found lender did not use due diligence, but did act in good faith (b/c lender obeyed all regulations concerning foreclosures)

· if lenders follows statutory requirements then they have good faith
· due diligence goes beyond just following the statutory requirements in that it requires an effort by lender to get a fair price (not necessarily the FMV)

· court says lenders could have 1) advertised more 2) postponed the sale to a more busy time or 3) set a minimum price

· damages should be btwn fair price (not necessarily FMV) and price obtained at foreclosure sale

· 2 key factors in decision

1. substantial loss of equity (large difference btwn value of house and sale prices)

2. lenders were trying to be slick (by selling the property for a much higher price the next day)

Bean v. Walker    (cb 554)

Facts

· D bought home from P, the sale contract provided that D would pay P a certain monthly installment over a 15 year period
· P kept legal title of the property and agreed to convey the property to D upon payment in full

· The K also held if D defaults, P can keep all the prior payments 

· D had made improvements, paid insurance, and paid taxes on the land for over 8 years, when D lost his job and defaulted on P
Court’s Ruling

· court uses equitable conversion

· buyer bas equitable title (while seller had legal title)

· equity is “doing what ought to be done”, here, making sure the buyer is not taken advantage of

· even though there is a K, not a mortgage, it is treated as a mortgage and thus seller must go through foreclosure to retain full title

· Dicta: exceptions this rule

1. buyer abandons property

2. buyer had only paid minimal amount on the K (not enough for equity to overpower)
Title Assurance: The Recording System

Purposes of Title Assurance/Recording System
1. Public recordation

2. Preservation in a secure place

3. Equitable doctrine of bona fide purchaser (protect the BFP by having information on title readily available to them)
· Recording acts broadened equitable doctrine of BFP to protect a subsequent BFP against prior unrecorded interests.

· The one who DOESN’T record (wild deed) is the one who will get the loss imposed on them.  They’re the cheapest cost avoider.  We’re not going to punish BFP when the deed can’t be found through a reasonable search even though it is first in time.

· Common law rule of “first in time, first in right” still controls unless a person qualifies for protection under a recording act
America has developed a public recording system to assure purchasers of land that they have good title to the land purchased. Public records are not always perfect, and buyers often purchase private title insurance.

1. Indexes – compilation of property interests
· Grantee Index – lists by grantee’s surname 

· search to make sure no easements are on the property

· Grantor Index – lists by grantor’s surname
· search to make sure no owner transferred to 2 people (the former of which is not in the “chain”)

· important to look even after grantor took possession to see if anyone else made claim

· when conducting a title search, go up the grantor index and then down the grantee index, to make sure you don’t miss anything – doesn’t matter, you can go either way just makes more sense to start w/ grantor b/c you know them
· Tract Index – very rare, lists by property location; easier to use of one exists b/c you only have to look at that one particular parcel of land entry
Luthi v. Evans    (cb 565)

Facts

· Owens grants all oil & gas lease rights in a certain county to Tours (this system of granting all rights in a certain area is called a Mother Hubbard clause)

· Owens later gave her interest in one of the tracts she had given Tours to Burris

· Burris performed a personal inspection and researched for abstract of title and neither came up w/ Tours (b/c of the confusion over the Mother Hubbard clause – it didn’t list each plot by name, just all in that area)

· This was a notice recording system jurisdiction 

Issues/Problems

· the only way court will hold subsequent purchaser responsible for knowing about Tours, is if Tours had complied w/ recording rules

· The index only lists the specific tracts in agreement, it did not list all the others included in the Mother Hubbard clause

Court’s Ruling

· Mother Hubbard clauses do not give constructive notice to subsequent purchasers, so Burris does not have constructive notice

· If subsequent buyer has actual notice, then constructive notice is not required

· Specific description of the property in the deed conveyed is required for constructive notice 

Notes

· Mother Hubbard clauses do NOT give constructive notice

· What could Tours have done? A: gone through and listed the specific tracts included in the Mother Hubbard clause

· Policy: if subsequent purchasers were required to go through and check Mother Hubbard clauses and then search to see what land was owned by grantor, it would be an inefficient result – Tours was the cheapest cost avoider 

· An index is NOT an essential part of the record (although it is in some jurisdictions), so the purchaser is charged with constructive notice of a record even though there is no official index which will direct him to it

· the fact that a deed is not properly indexed by the register of deeds will NOT prevent constructive notice (jurisdictional)
Improper Indexing


- Two ways to handle:

1. Choice A - A purchaser is charged with constructive notice of a record even though there is no official index which will direct him to it. An index is not an essential part of the record. (rob majority)
2. Choice B - To record means turn it in & have them note it down; grantee has the duty only of the initial indexing; the subsequent purchaser takes the risk of faulty indexing thereafter.             Which method is majority? – no, jurisdiction by jurisdiction 
· Basically, requiring a little more out of the purchaser/grantee to make sure at least he did everything he could to make sure it would be indexed 

· this rule is chosen so as to not burden a grantee beyond the initial filing

· It would be inefficient to think that a grantee would constantly check on the operations of the recorder to make sure that he properly indexes at every point in time. 
Orr v. Byers    (cb 574)

Facts

· Orr obtains judgment in excess of $50k on Elliott

· The judgment is recorded under the name “Elliot” (misspelled)

· Elliott sells his property to Byers – when Byers does search he does not find the judgment b/c it is misspelled

· Orr sues Byers and Elliott

P’s Argument

· Orr argues that Ds had constructive notice of the abstract of judgment through idem sonans

· idem sonans – though a person’s name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds btwn the correct pronunciation and the pronunciation as written

Court’s Ruling
· the misspelling was material and it would place an additional burden on title searcher to require them to search all names that are similar to the one they are searching for 

· court rejects idem sonans in this situation 

· Idem sonans is a valid doctrine, but not widely used in property law (says this case, but note this case is the MINORITY OPINION, in most courts Orr would have won) – so most courts would require Byers to look under all possible spellings – probably not all misspellings, but close ones like this case
Notes

· What could have Orr done? A: he could have checked and made sure the name on the abstract of judgment was spelt correctly (he was the lowest cost avoider)

2. Types of Recording Acts

1. Race

· Between two successive purchasers for value (distinguished from inheriting/getting a gift), the person who wins the race to record prevails.

2. Notice (TX)
· An unrecorded instrument is invalid against a subsequent purchaser for value without notice.  Thus a subsequent purchaser without notice prevails (even if the subsequent purchaser does not record!). Can be actual or constructive.
· Shelter Rule – A person who takes from a BFP that is protected by the recording act has the same rights as her grantor. Thus if C buys from B who was protected by recording statute, C is protected even if A (who received title first but didn’t record) records before C. C is granted the same protection (“shelter”) that B had.
3. Race-Notice

· A subsequent purchaser for value is protected against prior unrecorded instruments only if the subsequent purchaser (1) is without notice of prior instrument and (2) records before the prior instrument is recorded.

· Zimmer Rule – a race-notice statute protects the subsequent purchaser who first records his own conveyance only if all prior conveyances in his chain of title are so recorded (thus, his deed is not “wild”)
Messersmith v. Smith    (cb 583)

Facts

· Prior to May 7, 1946: Caroline and Fred Messersmith are co-tenants w/ equal shares

· May 7, 1946: Caroline executes and delivers quit claim deed to Fred (P)
· April 23, 1951: Caroline executes mineral lease to Smith

· May 7, 1951: Caroline conveys 2 mineral deeds w/ warranty for undivided ½ interest in oil, gas, etc… to Smith (D1) (no notary was present at this conveyance)
· May 9, 1951: Smith executes mineral deed and conveys interest to Seale (D2)
· May 14, 1951: Smith’s mineral lease from Caroline is recorded

· May 26, 1951: mineral deed from Caroline to Smith and mineral deed from Smith to Seale are recorded

· July 9, 1951: Fred records deed from Caroline

· This is a race-notice jurisdiction

P’s (Fred’s) Argument

· the deed from Caroline to Smith is invalid b/c 

1. there was no notary present – therefore the deed was never “acknowledged” so it is not entitled to be recorded, so subsequent purchaser (Smith) cannot claim protection of recording act

2. Smith gained the deed by fraud (Fred claims Smith tricked Caroline)

Court’s Ruling

· even though Seale recorded the deed first, the deed was not legally entitled to be recorded b/c there was no notary present when Caroline signed it (Zimmer Rule); Fred wins

Notes

· How could Seale have protected himself? A: If he would have searched, he could have seen Caroline was still owner according to record and thus made Smith go record the deed first

· Common Rule (opposite of what happened here) – deed w/ latent defect (here, lack of “acknowledgment”) does provide constructive notice when it is otherwise valid, so it is capable of being recorded for determining who wins among successive purchasers 
· Many jurisdictions that use race-notice reject the Zimmer Rule and only look at D’s conveyance (here from Smith to Seale)

Board of Edu. of Minneapolis v. Hughes    (cb 590)
Facts

· Prior to May 16, 1906: Mr. and Mrs. Hoerger owns the property

· May 17, 1906: Mr. and Mrs. Hoerger execute and deliver deed w/ grantee space blank to Hughes

· April 27, 1909: D&W receive quitclaim deed from Mrs. Hoerger

· Nov, 19, 1909: D&W execute warranty deed to Board of Edu

· Jan. 27, 1910: Board of Edu records its deed

· Shortly before Dec 16, 1910: Hughes makes his deed viable by filling in his name as grantee

· Dec. 16, 1910: Hughes records his deeds

· Dec. 21, 1910: D&W record their deed

Issue
· Did Hughes deed become valid? If so, when?

Court’s Ruling

· Hughes deed is a nullity until his name is inserted, then it becomes valid, so when it is recorded it is legally “recorded” – Thus, Hughes became a subsequent purchaser when he filled his name in

· note: even if Hughes wouldn’t have been a subsequent purchaser and thus had the protection of the recording act, he still would have won in this case b/c the deed by Board of Edu was wild

· Board of Edu recording before Hughes doesn’t matter b/c D&W hadn’t recorded yet, so Board of Edu does NOT have right to record yet (Zimmer Rule – wild deed)

3. Chain of Title Problems 

· subsequent purchasers

· wild deeds (Board of Edu)
· “legally” recorded 

· Common grantors  (Guillette)

· Constructive notice

Guillette v. Daly Dry Wall    (cb 592)

Facts

· August 1967: Gilmore (developer/common grantor) conveys a lot to Walcott, by a deed referencing plan w/o restrictions, but the deed restricts that lot to a single-family house

· May 1968: Gilmore conveys lot to Guillette, by a deed referencing plan w/o restrictions, but the deed restricts the lot to a single-family house AND restricts the rest of the lots then owned by Gilmore to single family lots

· June 1958: Gilmore conveys lot to Paraskivas, by a deed referencing plan w/o restrictions, but the deed restricts that lot to a single-family house

· April 1972: Gilmore conveys lot to Daly by a deed referencing plan w/o restrictions and the deed mentions no restrictions
· August 1972: Daly learns of restrictions and gets permit to build apartments

· Guillette brings suit b/c his deed says all lots owned by Gilmore at that time were restricted to single-family use

D’s (Daly’s) Argument

· Daly should only have to check restrictions in his chain of title

· Daly is a BFP b/c he didn’t have notice b/c the restrictions were not in his chain of title and it would be an undue burden for him to search all other deeds from the common grantor

Court’s Ruling

· Sine Daly’s deed references a plan which describes a common plan, D should have checked the restrictions of the deeds in that plan – Daly was on inquiry notice
· inquiry notice – there was something that should have made him inquire to the restrictions, can also be created if Daly knew the neighborhood was all single-family houses
Notes

· Why could Guillette sue? A: he was a 3rd party ben, restrictions were made on his deed to all lots then owned by Gilmore
· This requirement to search through other deeds in your “plan” is accepted by about ½ of jurisdictions
· Does a prior deed from an owner recorded after a later deed from the same owner give constructive notice of the prior deed to subsequent purchasers from the grantee of the second deed?  (O gives deed to A, then O gives deed to B; B records, then A records. Issue – Is sub purchaser on notice for A? Courts are split. 
1. Morse v. Curtis (Mass.) – No, purchasers are not bound to examine the record after the date of a recorded conveyance to see whether the grantor made a prior conveyance recorded later.  (This makes sense in terms of reasonably limiting title search.  BUT – opposing view – 

2. Woods v. Garnett (Miss.) – YES, deed recorded late, after another deed from the same owner, DOES give constructive notice to subsequent purchasers.  (Texas follows this).  Cost of title searching under this view are substantially increased and title searchers may be ignoring the law, as you’d usually stop once you got to the deed to YOU. Does this mean you have to check up your record every year even after you buy? – no, when you do buy, you have to check all from the common grantor
Problem, cb 597

2a) E prevails in both notice and race-notice jurisdictions (note: w/o Zimmer rule, C would win for race-notice)

b) notice – D wins; race-notice – A wins b/c even though A is not a subsequent purchaser, C&D don’t meet all                                requirements of statutory protection, so A wins by default 
4. Persons Protected by the Recording System
Requirements for Recording Act protection:
· subsequent purchaser
· consideration
·  w/o notice

Note: donees/devisees (will or inheritance) are generally NOT protected under recording statutes

Daniels v. Anderson    (cb 598)

Facts

· Daniels buys two lots from Jacula

· contract of sale included right of first refusal if Jacula tries to sell adjacent lot; contract of sale is not recorded

· deed is recorded (but does not include the right of refusal from the contract of sale)

· Jacula sells land adjacent to Z, Z then starts making payments and is told of Daniel’s right to refusal before he finishes payments 

· After hearing of Daniel’s right to refusal, Z pays off rest due to Jacula
· Daniels sues Jacula and Z (b/c he had right of first refusal)
Trial Court

· Z is not a subsequent BFP b/c he had notice

· A purchaser cannot become a BFP until full purchase price is paid (but see Lewis, nxt case)
Court’s Ruling

· upholds the trial court’s ruling – Z not protected by recording system
· discusses 3 possible remedies

1. award land to earlier claimant upon reimbursement of later purchaser’s money already paid (gives Daniels the benefit of his bargain(
2. award the later purchaser a fractional interest equal to amount pad before notice

3. award land to alter purchaser but require remaining payments be made to earlier claimant (gives Z the benefit of his bargain)

· Court chooses option 1 (this is used by the majority of courts)
Note

· Why does court dismiss Z’s claim of equitable conversion? A: b/c Z did not bring it up until appeal, so by not bringing it up during trial, Z waived the application of the doctrine

Lewis v. Superior Court    (cb 600)
Facts

· This is a race-notice jurisdiction where something is not considered recorded until it is indexed

· Feb 1991: Lewises contract to buy house from Shipley for $2.3mil and open escrow

· Feb 24, 1991: Fontana Films files a lis pendens (notice of lawsuit affecting title to property) against Shipley

· Feb 25, 1991: Lewises pay Shipley $350k (down payment) on the contract

· Feb 28, 1991: Lewises close on the house, receive deed, record and give Shipley note for $1.95mil (remaining balance)

· Feb 29, 1991: Lis pendens is indexed (Do you have to record an abstract of judgment? Do you have to request it be indexed? – yes for notice – depends on jurisdiction – safest is to index)
· March 1992: Lewises pay off note

· March 1992-Summer 1993: Lewises spend approx. $1mil renovating the property

· Sept 1993: Lewises served in Fontana’s lawsuit and first learn of lis pendens 

P’s (Fontana’s) Argument

· Lewises had constructive notice of Fontana’s lis pendens b/c it was recorded first

· Precedent: Davis v. Ward – court holds if a party has paid part cash and part remaining due as future payments, that party cannot have protection of a subsequent purchaser (through a recording act)
Court’s Ruling

· Davis v. Ward is rejected

· Davis is outdated – now, the modern practice is to pay w/ some sort of note, so this court says it is important to protect purchasers expectation that if they make every payment, they will get the house

· Davis was dealing w/ actual notice and its principle shouldn’t apply to constructive notice b/c it would be very inefficient b/c it would make purchasers check the record before every payment

· Davis ruling would unfairly penalize Lewises for paying cash for property, rather than financing through a 3rd party for the purchase price (court says whether you pay seller overtime or pay mortgagor over a period of time makes no difference b/c the buyer is in the same position either way)
· Davis did not determine a proper remedy

· Purchaser who has paid purchase price is entitled to the property

· The Lewises got to keep the land 
· Rule: You do not have to have paid all of the note to be a subsequent purchaser - yes
5. Inquiry Notice
Types of Notice

1. Actual 

2. Constructive – notice that the laws deems you to have regardless of your actual knowledge

3. Inquiry – based on facts that would cause a reasonable person to make an inquiry into the possible existence of an interest in real property 
Waldorff Insurance v. Eglin Bank    (cb 608)
Facts

· Race-notice jurisdiction (subsequent purchaser in good faith w/o notice and first to record)

· 1972: Choctaw built condos w/ construction loan

· April 1973: Waldorff signed K with Choctaw to purchase condo unit 111 for $23,550 – Waldorff put $1k down

· April 1973-Oct. 1974: Waldorff moved in, continuously occupied, and paid monthly fees

· Oct. 1973: Choctaw executed note and mortgage in favor of Bank (included unit 111 as security for the mortgage)

· Oct. 1974: Waldorff doesn’t live in condo, but left furniture there, continued to pay fees, and kept keys

· June 1974: Choctaw executed another note and mortgage in favor of the bank (again, included unit 111 as security)

· Later in 1974: Choctaw owes Waldorff $35k and they agree to cancel debt for remaining debt Waldorff owed for the condo, Choctaw executed quitclaim deed to Waldorff 

· March 1975: Deed from Choctaw to Waldorff recorded
· 1976: Bank forecloses on Choctaw – Waldorff claims unit 111 is not able to be taken

Issue 

· Did bank have notice?

Bank’s Argument

· there were too many condos (8) occupied by guests to check to see who owned all of them

· there was no consideration by Walkdorff b/c Waldorff just canceled a debt owed to it from Choctaw, instead of paying actual consideration to Choctaw

Court’s Ruling

· Waldorff’s possession of the unit gave inquiry notice to the bank, therefore they cannot claim protection of the statute b/c they had notice – Possession/occupancy gives inquiry notice

· Cancellation of debt is still consideration

Notes

· even if Waldorff’s cancellation of debt hadn’t been recognized as consideration, it wouldn’t matter b/c no one was protected by the statute, so default rule (first in time, first in right) kicks in and Waldorf was first in time
· At time of mortgages (btwn Choctaw and Bank) Waldorff couldn’t record b/c all he had was a K for sale, not a deed yet, so all he could do was occupy, which he did.

· What about unoccupied land – what would give you inquiry notice?  Fencing, signs, etc – signs that someone is taking care of the property can give you notice.

· For exam, be prepared to discuss positives and negatives of inquiry notice in terms of making transfers more costly, making the purchaser less certain, etc…
Rose, Crystals & Mud in Property Law 

· “Crystal rules” (bright-line) are the basis of property rules; they tell us our obligations in clear language

· “Mud rules” – what happens in real life, as the bright-line system of entitlements is fuzzily enforced.  Then we realize it’s fuzzy and try to institute crystal rules again.

· Main Point: We try for crystal rules, but the more they are used, they become muddy and thus become mud rules. When rules become muddy, people try to crytalize them again, but eventually the cycle continues and they become muddy again; so we get a see-saw cycle of crystal to mud to crystal… 

· Crystal to mud examples:

· Caveat emptor doctrine – used to be bright-line; then we added latent defect exception; then warranty of habitability; then rules about disclosing “material” defects.  Move back to crystal: private sellers trying to institute as-is clauses, etc.

· Mortgages – originally, if you couldn’t pay when $$ was due, you lost your land, period.  Cts feel for debtors and start extending deadlines.  Then equitable conversion doctrine starts up.  People try to move back to crystal with things like installment land contracts (contractual arrangements to firm things up) and then cts make it gray again by soft-hearted enforcement.

· Recording system disputes – Originally a clear first-in-time rule (race, regardless of notice); then cts/legislatures moved to race-notice out of sympathy for cheated buyers; this has muddied it up and made it hard to tell when titles are marketable.  Torrens system = “neo-race system,” no unregistered claim counts.

· Why do we seesaw like this, always starting out with crystal rules and then moving to mud?

· Do we start fresh with rules nad then overuse the system to such a degree that it muddies it?

· Recording system – the very attractiveness of making clear one’s claims by recording them leads EVERYONE to record everything, and that defeats the purpose of the system because the system is clogged up.  Similar to very long contracts – they attempt to clarify everything, but they are so long that no one reads them.

· “An attractively simple legal device draws in too many users, or too complex a set of uses.”  

· The scenario of disproportionate loss by some party seems to drive us to muddy up crystal rules with exceptions and discretionary judgments.  There’s moral judgment at play.  Forfeiture doctrine is a perfect example.

· Simple boundaries/rules may yield radically unexpected results, which can kill the confidence needed for good markets.  Sometimes people might be better off without as bright-line of a rule.

· Mud rules mimic the post-hoc readjustments that people would make if they were in an ongoing relationship with each other.

---- The Estate System & Interests ----

Possessory/Present Estates
Ancient Land Tenure System

· Each person’s position is defined in terms of his relationship to land.

· Each person, except the king, was made subservient to another, his landlord.

· And all were subservient to the crown, from whom all titles derived.
ESTATES – Each estate is defined by the length of time it may endure.
Freehold
· Fee Simple – have all the rights associated w/ property ownership; modern default; possible infinite duration
· Fee Tail – means of controlling property after transfer; abolished in most states; property passes to pwner’s issue but NOT collateral heirs 
· Fee Simple Defeasible – fee simple unless a certain requirement is met/no longer met

· Life Estate – conveyance for the life of (someone); defined by a life, estate continues only during lifetime
· Usually involves remainder, which is what follows the life estate.
Non-Freehold
· Term of Years (Tenancies) – discussed in landlord-tenant section
Types of Fee Simple Defeasible:

· Fee simple determinable – ends AUTOMATICALLY and reverts to grantor when a certain event occurs

· “O to A and his heirs so long as the land is used for residential purposes”

· A has present interest so long as condition is met (or not met); O has the future interest.  

· Uses words of duration, such as “until”/ “when” / “as long as”, etc

· Future interest created is a possibility of reverter
· Future interest may be expressly retained by grantor or it may arise by operation of law

· Fee simple subject to condition subsequent – does not automatically terminate, but may be cut short or divested at the transferor’s election when a stated condition occurs.

· “O to A and his heirs; however, if the land is not used as a library, then to O”

· It uses words of condition, such as “but if,” “provided, however,” and “on condition that”

· Future interest created is a right of entry or power of termination for the grantor

· Fee simple continues unless/until the right of entry is exercised

· Fee simple subject to executory limitation – upon the happening of a stated event, the FS is automatically divested by an executory interest in a transferee (not the grantor!) (distinction btwn words of duration and condition are irrelevant)
· “O to A and her heirs until B marries, then to B”

· “O to A and her heirs, however if B marries, then to B”

· The future interest is created when a grantor creates either a FSD or a FSSCS and rather than retaining a future interest in himself, creates one instead in a third party

White v. Brown    (cb 190)
Facts

· Lide had will stating, “I wish Evelyn to have my home to live in and not be sold.”
· Evelyn is seeking declatory judgment saying the will fives her fee simple, not just life estate (which it is claimed to be by Lide’s relatives)
Trial Court

· found Evelyn only had a life estate

· ordered the house to be sold and distribute the proceeds

Court’s Ruling

· Since there is no clear intent, the will must be said to give a fee simple to Evelyn (default rule)
· The words “to live in” are not intended to be limiting, just to show the purpose of the gift

· For a life estate, some remainder must be present (known as a gift over) unless it specifically says “to name for life”

· if it says “to name for life”, but does not give a remainder, it goes back to estate of deceased when the person w/ the life estate dies 

· with regards to the “not to be sold” language, this langrage is an attempt to restrain alienation on a fee simple, but restraints are not allowed on fee simples, so the “not to be sold” language is void
Dissent

· apt language rule – if estator (deceased) shows ability to perform an act, that ability is assumed to be known in other writings (common rule)
· this is important b/c Lide shows an ability to make a fee simple in another part of her will where she gives unrestricted use of some of her personal property

· a textual reading supports a life estate b/c of the “to live in” and “not to be sold” language

Baker v. Weedon    (cb 197)
Facts

· John left land to his 3rd wife, Anna – his will stated, “in the event she (Anna) dies w/o issue then at her death to my grandchildren”

· Anna, while very elderly, needs to sell the land to support herself, but the grandchildren want to hold off on selling b/c a highway is being built which will increase the property value (so it will be worth more if they wait longer to sell it)

· It is undisputed that Anna only had a life estate b/c there are several other words after Anna is named as inheritor, such as “to her children and if she dies w/o issue…” (So if it says to B, then to B’s issue, B only has a life estate??) – yes 
Lower Court

· gave relief to Anna (let her sell it) on thoer of economic waste

· continuing use under current conditions is not most efficient use and would result in economic waste

Court’s Ruling

· a judicial sale is not necessarily the best for all parties involved

· Doctrine of Necessity - a judicial sale is only to be made in the event the parties cannot unite to hypothecate the land for sufficient funds for the life tenant’s reasonable needs (is this all doctrine of necessity says?) –yes sale is a drastic method 
· the land was sold, except for lot where Anna lived, profit was divided up btwn grandkids and Anna

Notes

· Types of Economic Waste

1. affirmative waste – arising from voluntary acts; can arise by selling prop to early, before land value increases
2. permissive waste – arising from a failure to act; there could have been permissive waste if land would have dropped in value and no one sold it

Marenholz v. County Bd. of School Trustees    (cb 208)

Facts

· Huttons convey land to school board – deed says “this land to be used for school purposes only, otherwise to revert to grantors herein

· Huttons convey this future interest to 3rd party who conveys to P

· The school board quit using the land as a school and started using it to store school supplies 

· Huttons only issue, Harry, released his interest (if he had any) to P

Issue

· Is this a determinable or subject to subsequent condition – this will tell us what future interest there is (possibility of reverter or right to entry)

Court’s Ruling

· If it’s a determinable:

· Harry inherited possibility of reverter and when school quit being used for school purposes, Harry gained fee simple absolute – so when conveyed his interest to P, P became rightful owner

· If it’s a subject to subsequent condition:

· Harry had right of entry, but he never intervened, so his conveyance to P was invalid b/c this state doesn’t allow conveyance of defeasible future interest – this conveyance by Harry was a disclaimer and release (releasing all his interest) so the school board gains fee simple absolute (b/c the conveyance to P is invalid)

· Court holds it’s a fee simple determinable, so Harry had a fee simple absolute which he conveyed to P, so P now has fee simple absolute

Note: this case was remanded to find out if the property was in fact still being “used for school purposes”

· Why doesn’t Huttons conveyance to 3rd party and eventually to P matter? – b/c state law forbids transfer of possession of reverter or right of reentry by will or inter-vivos conveyance, so the future interest could only be inherited by Harry
Precedent
· Latham v. Illinois Cent RR – “their successor and assigns forever, for uses and purposes mentioned and none other” (held to be fee simple subject to condition subsequent)

· Distinguishable because it was a grant “forever”

· McElvain v. Dorris – “this tract of land is to be used for mill purposes, and if not used … reverts” (action for ejectment was brought; ct held to be FSsCS) 

· Doesn’t matter because the ejectment action happened; ct didn’t have to make a meaningful decision about which type it was.
· North v. Graham – “said tract of land above described to revert back to the party of the first part whenever it ceases to be used or occupied for a meeting house or church”

· Court says current case (Marenholz) is most similar to this case

Future Interests
· a present prop interest that its owner can convey or devise even before it becomes possessory
Future Interests in the Transferor
· Reversion – Right to future possession after a limited estate naturally ends.  (Example – life estate)
· This is the interest left in an owner when he carves a lesser estate out of his own estate.
· Passes under will to grantor’s heirs.  Transferable during life and descendible at death.
· Vested in the transferor because they are a remnant of transferor’s own estate.
· Ex. O, holding a fee simple absolute, conveys to Ann a life estate – O has reversion 
· Possibility of Reverter
· Arises when O carves a determinable estate of the same level out of his own estate.  (Usually happens when O gives a fee simple determinable out of his fee simple absolute.)
· When condition in determinable estate is breached, possibility of reverter automatically becomes possessory 
· Right of Entry/Power of Terminations
· Arises when O transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate.
· If condition subsequent occurs, grantor may elect to enforce forfeiture and recover possession OR waive breach (not automatic) 
Future Interests in the Transferee
To be a remainder interest:

1. must be capable of becoming possessory immediately upon termination of prior estate and 2

2. cannot divest prior interest

If it does not meet these requirements, then it is an executory interest.

· Vested Remainder

· A remainder is vested if given to an ascertained person, AND not subject to a condition precedent (other than the natural termination of the preceding estate)

· Example: To A for life, then to B and her heirs.  B has a vested remainder in fee simple.
· Note: NOT subject to the rule against perpetuities

· Types: (2)
· Indefeasibly Vested Remainder

· Certain to become possessory in future

· CANNOT be divested (by anyone). 

· Example: To A for life, then to B and her heirs.  B has an indefeasibly vested remainder (in fee simple absolute) certain to become possessory upon A’s death.

· Remainders subject to open/Remainders vested subject to partial divestment

· Remainder is created in a class of persons (such as A’s children)

· One member of the class is ascertainable; no condition precedent (i.e., A has one child now, but may have more)

· Later-born members of the class are entitled to share in the gift.

· Example: To A for life, then to A’s children and their heirs.  A has one child, B.  The remainder is vested in B subject to open to let in later-born children.  B’s exact share cannot be known until A dies. 

· IS subject to the rule against perpetuities until closed!  Not deemed “vested” under RAP until it is actually closed.

· Contingent Remainder

· A remainder is contingent if given to an unascertained person, OR subject to a condition precedent (some event must occur other than natural termination of the preceding estate).

· “Permits the transferor to let future events decide the question of who will take the property.”

· Unascertained takers:

· Example: To A for life, then to A’s eldest son and his heirs.  This is contingent because A may never have a son (assuming he doesn’t have one right now).  If A doesn’t have a son, the land will revert to O.

· Example: To A for life, then to the heirs of B.  B is alive.  Remainder is contingent because B’s heirs cannot be ascertained until B dies.  Living people do not have heirs.

· Conditions precedent:

· Example: To A for life, then to B if B survives A.  B’s remainder is subject to condition precedent because B can only take possession if B survives A.

· Note: Subject to the rule against perpetuities

· Contingent remainders are “alternative” when they each follow the same estate and when their conditions precedent are the opposite of each other, so the vesting of one precludes the vesting of the other

· Example: To A for life, then to B if B survives A, and if B does not survive A, then to C.  B is under condition precedent of surviving A, and C is under condition precedent of B not surviving A.  Only one of those options can happen.
· Executory Interest

· Executory interests developed to do what a remainder cannot do – divest or cut short the preceding interest. (Remainders must “politely wait until the preceding estate terminates,” and then move into possession if vested – executory interests do not have to wait, they divest.)

· Shifting Executory Interests – If in order to become possessory, the future interest must divest or cut short some interest in another transferee. If someone other than grantor had possession of prop immediately before exec interest became possessory. 

· Ex. “To Ann so long as the land is used for a park, then to Bob.”  Bob has a shifting interest and Ann has a fee simple subject to executory interest.
· Springing Executory Interests – If in order to become possessory, the future interest must divest the grantor/transferor in the future. If grantor had possession or prop immediately before exec interest became possessory.  

· Ex. “When Ann is 21.” If Ann is 19 she has springing interest and the grantor has a fee simple subject to executory interest.
Defeasible Estates 

	Present Interest
	Future Interest

	Fee Simple Determinable
	Possibility of Reverter (transferor)

	Fee Simple Subject to Exec Limitation
	Executory Interest (transferee)

	Fee Simple Subject to Condition Subsequent
	Right of Entry/Power of Termination (transferor)


Defeasible Estates and the Rule of Perpetuities

· The rule against perpetuities does not apply to the future interests created by defeasible estates because reversions, possibilities of reverters, and rights of entry/powers of termination are inherently vested.
· Exception: vested subject to open, what about contingent remainders?

Doctrine of Worthier Title – provides that where there is an inter vivos conveyance of land by a grantor to a person, with a limitation over to the grantor’s own heirs either by way of remainder or executory interest, no future interest in the heirs is created; rather, a reversion is retained by the grantor.

· Example: O conveys blackacre “to A for life, then to O’s heirs.” In the absence if the Worthier Title Doctrine, there is a contingent remainder in favor of O’s unascertained heirs. Under the Worthier Title Doctrine, however, no such remainder exists.

Problems, pg. 230
1) B’s interest is vested and O would have a vested remainder (name of future interest does not change when transferred)

2) B has vested remainder for life; C has vested remainder in fee simple – C would have contingent remainder and O would have reverter

3) A&B have joint life estate and survivor has contingent

4) Starts out as contingent, when B turns 21 it becomes vested subject to partial dilution (for when other kids turn 21)

Pg. 238

1a) A has life estate, A’s children would have contingent remainder in fee simple, B would have contingent remainder in fee simple

- C&D have vested remainder subject to open in fee simple but it is also subject to complete divestment if they die

- D has vested remainder in fee simple, C’s share is not divested when C or A dies, it is only divested if A died w/o any children (which didn’t happen here b/c D survived A). Blackacre is owned by D and C’s estate in equal shares. B’s interest fails b/c one child survived A 

c) B has vested remainder in fee simple subject to divestment shifting by executory interest in C & D
Rule Against Perpetuities 

· No interest is good unless it must vest, if at all, not later than 21 years after some life (validating life) in being (already alive) at the creation of the interest

· restricts creation of certain future interest 

· designed to limit certain people from having control of property long after their death (“dead hand”), thus increasing alienability of property
· The RAP does not apply to future interests held by a grantor. Those interests (reversions, possibilities of reverters, and rights of entry/powers of termination) are inherently vested.

· Validating life - A person who allows you to prove that the contingent interest will vest or fail with in the life of that person, or at the death of that person, or within 21 years after that person’s death. This person will be causally connected to the vesting or failing of the contingent interest. (the key in a RAP problem is to search for a validating life)
Examples: preceding life tenant, taker or takers of the contingent interest, anyone who can affect the identity of the takers, anyone who can affect events related to the condition precedent
When to Determine Compliance w/ RAP

We determine compliance w/ the common law RAP prospectively (from time of creation of the interest, either at the effective date of an inter vivos conveyance or at the date of death in the case of a will)
Warning Signs for RAP Violations

· A condition not personal to someone – nothing someone can do to affect condition

· Identified age or time period is greater than 21 years (“A’s first child to reach 25”)

· Interest given to a generation after the next generation (grandchildren) – can create lots of problems bc of the later-born child issue

· Requires holder survive someone who is merely described rather than named (“unborn widow” problems – that person may not be born yet, and therefore cannot be a validating life.  May occur more than 21 years after everyone who WAS alive @ time of conveyance.)

· Identified event that would normally occur well within 21 years, but might not (“I want to give my property to whoever A gave his to when he died.”)

· Holder won’t be identified until the death of someone merely described rather than named (“President of US”)

· Class gifts – “A’s children” – A may have two children now, but is presumed always to have another one later.  The 2 kids only have “vested subject to open/partial divestment.”  It must be fully vested, so you must know that the class will be able to CLOSE within the perpetuities period. 

· “Grandchildren” classes are a good example – A could have a later-born child, not alive now, which could die 21 yrs after the people alive NOW die.
Problems, pg. 248
1. B is validating life b/c B is alive at time of conveyance and so at the moment B dies we will know if he made it to 30, so it is valid

2. remainder to B is valid, B is validating life, so gift to B’s heirs is valid
3. valid b/c students are validating class and it will be known if they were admitted to the bar w/n 21 years of their death – 2nd part: void b/c it is possible all current children die and an after born child gets in the bar 21 yrs after A’s death
4. void, we wouldn’t know if afterborn life would reach 25 w/n 21 years of A’s life (there is no validating life)
5. the widow’s estate is good, A’s issue estate is void b/c the widow cannot be a validating life b/c she might not be alive yet and it might take more than 21 years after A’s death for A’s widow to die
6. a. valid b/c we will know at time of A’s death if A dies childless
      b. void b/c w/n 21 years of A’s death we will not be able to ascertain all the members of the class

      c. valid b/c A and B are both alive when interest created and we know who B’s children will be w/n                        
21 years of B’s death (it can go into B’s children’s estates if they are already dead)
      d. void b/c we wont necessarily know who is living

      e. void b/c we wont know w/n 21 yrs of A’s death if A has grandchildren or how many (open class); 
A’s last surviving child could be an after-born child and thus can’t be a validating life b/c not  
alive at time interest created
      f. valid b/c T’s children could be a validating life (they are all alive b/c this interest is created when 
T dies b/c it’s a will) and we will know who T’s grandchildren are when T’s last child dies 
(note: if this question would have said “conveys” instead of “devises” this would be void b/c 
T’s children would no longer be a validating life)

Symphony Space v. Pergola Properties     (pg 251)
Facts

· D sells building to Symphony (P) space for very low price in return for leasing some of the space back to them for $1/yr and an option to buy it back

· the reason they did this is D only used a small portion of the space and didn’t want to have to pay taxes on all the space (P was a non-profit org)

· D conveys the option to Pergola for substantial consideration

· Symphony sues to try and prevent the option

P’s Argument

· RAP applies to commercial options – this option violates the RAP b/c it can be acted upon after the perpetuity period (the option could be picked up in 2003, 24 years after the sale)

D’s Argument (3 alternatives)
· the statutory prohibition against remote vesting does not apply to commercial options

· the option here cannot be exercised beyond the statutory period
· this Court should adopt the “wait and see” approach to the RAP (this argument is, of course, dismissed)

Court’s Ruling
· W/ corporations, where there are no “lives in being,” the measure is simply 21 years from creation of interest
· while this option does limit alienability, this case deals w/ sophisticated parties, so they both knew what they were doing (what is the relevance – are people granted more leeway if they are unsophisticated?) – we want to prevent unreasonable restraints, so a reasonable, smart bsiness person will only limit for certain amount of time
· legislative intent and precedent both show the RAP includes commercial options (is this general rule - yes
·  “Savings Statute” – states that, “unless a contrary intention appears, it will be assumed that the creator intended the estate to be valid.” This does not apply b/c this rule is to be used in cases w/ ambiguity, but this agreement is unambiguous, and clearly states one of the option buy-back dates is 2003.

· Court flat out rejects the “wait and see” approach advocated by the D b/c RAP is not conncerend w/ what does happen, but what could possibly happen
· Remedies

· rejects reliance interest b/c there shouldn’t have been any reliance on the option b/c this decision simply follows the law that was stated at the time the agreement was made

· there should not be a rescission of the K b/c that would basically just circumvent this ruling, unjustly enriching D

Notes

· Preemptive rights are not subject to the RAP, but that is b/c of the fundamental difference btwn preemptive rights and options: (is this a general rule?? - yes)

· preemptive rights do not limit the alienability of the property to near the degree as an option does b/c options can force someone to sell, preemptive rights cannot, they can merely determine who the property is sold to if holder wishes to sell

Concurrent Interests

3 Types
· Tenancy in Common

· Separate but undivided (means no co-tenant has an exclusive claim to any part of the property) interests in the property, can have unequal interests but presumption of equality if silent 
· Devisable, conveyable, and descendible (can be passed on at death)
· No right of survivorship

· Can be severed by an action for judicial partition; a court will either physically partition the land into separately owned parts (partition in kind), or order the land sold and divide proceeds among tenants (partition by sale). Partition in kind is normally favored.

· If there is ambiguity in the agreement, court defaults to a tenancy in common
· Joint Tenancy

· Joint tenants together are regarded as a single owner; each owns the undivided whole of the property – only available to natural persons, not companies 
· Right of survivorship – when tenant dies, nothing passes to surviving tenants, because the other tenants were already seised of the whole.

· Decedent’s interest is extinguished at the moment of death.
· Common for married couples (wouldn’t that be tenancy by the entirety then?? – no you have to specify TE, reasoning to do this is b/c it’s harder to sever under TE)
· Joint tenancy interest CANNOT be passed in a will, because it ceases at death.

· 4 Unities (Requirements)
1. Time – the interest must be acquired or vest at the same time

2. Title – must acquire title by the same instrument or by joint adverse possession

3. Interest – must have equal undivided shares and identical interests measured by duration (all JT’s must hold interest of equal size and duration)
4. Possession – must have right to possession of the whole

· However, once the joint tenancy is created, one joint tenant can voluntarily give exclusive possession to the other joint tenant. (Won’t that end the JT? – no it keeps going, b/c you can keep some prop rights – like to exclude)
· Possession is the only element essential to a tenancy in common.
· JT’s can decide among themselves as to rights of possession
· Severance – the conversion of a JT to a TC

· Can be severed if one joint tenant conveys his interest to another.

· BUT – if there are more than two joint tenants, the one JT who conveys ONLY extinguishes joint tenancy with respect to himself.  The other parties are still joint tenants w/ respect to each other! Remaining JTs now have 2/3 of original prop.
· Can be severed by an action for judicial partition; a court will either physically partition the land into separately owned parts (partition in kind), or order the land sold and divide proceeds among tenants (partition by sale).

· Why let joint tenancy be severed during life, but not in a will?  B/c it’s the whole point of joint tenancy (survivorship).  Let joint tenants get what they bargained for in the first place.  Otherwise it’s a nasty surprise at someone’s death, and probate is bad enough already.

· What if joint tenants die at the same time?  Uniform Simultaneous Death Act – ½ distributed as if A survived and ½ distributed as if B survived.

· Murder severs the joint tenancy/right of survivorship.  Killer loses ½ interest.

· Tenancy by the Entirety 

· Marriage only.  Can only be w/ husband and wife. Requires specific language.
· Four unities + marriage.  Otherwise, behaves like a joint tenancy.

· CANNOT be extinguished by one party’s conveyance.  Both parties must consent (diff from JT)
· Right of survivorship; if one dies, just like joint tenancy.

Problem, pg 278

1. A cannot convey JT to D, so D has a TIC for A’s interest, but B and C are still JTs. When B dies he cannot leave his interest b/c you can’t divide JT at death (right of survivorship) – so result is TIC btwn C and D where C holds 2/3. 

Riddle v. Harmon    (cb 280)

Facts

· Mr. and Mrs. Riddle buy land as JTs 

· Mrs. Riddle, w/ an attorney, prepared a grant deed where by she granted herself an undivided one-half interest. She did this so the property interest wouldn’t transfer to her husband at death.

Issue

· Did the deed attempting to unilaterally terminate the JT successfully sever the JT? Can you unilaterally sever a JT?

· Straw Person Issue – at common law, JTs have to join at same time, so if you already have interest, you need a “straw person” to create a JT. Basically, you give your interest to this straw person and then he gives it back to you and your desired JT at same time, thus legally creating a JT.
· note: Today, most jurisdictions permit direct conveyance w/o a straw person 
Court’s Ruling

· “we discard the archaic rule that one cannot enfeoff (to put in legal possession of a freehold interest) oneself which, if applied, would defeat the clear intention of the grantor”
· one JT may unilaterally sever the JT w/o an intermediate device (straw person) 
Notes

· If you allow unilateral severance, what are some worries?

· fairness – we want to give the other tenant notice

· efficiency – make sure other tenant is not caught unaware and makes a move in reliance of the JT, could cause misallocation of resources if tenant made decision on incorrect info
· Requirements for unilateral severance: (these are not universally req’d, but more suggestions)

1. notice to the other JT

2. notice to a 3rd party 

3. notarized

4. Recordation
· Joint Tenancies in Texas (Tex. Probate Code §46)
· (a) If two or more persons hold an interest in property jointly, and one joint owner dies before severance, the interest of the decedent in the joint estate shall not survive to the remaining joint owner or owners but shall pass by will or intestacy from the decedent as if the decedent’s interest had been severed.  The joint owners may agree in writing, however, that the interest of any joint owner who dies shall survive to the surviving joint owner or owners, but no such agreement shall be inferred from the mere fact that the property is held in joint ownership. 
· So in order to have the right of survivorship, the parties must state explicitly that they have agreed to the joint tenancies. No right of survivorship will be inferred
· (b) Section A doesn’t apply to agreements between spouses regarding their community property.  [This means Texas basically treats (unmarried) joint tenancy like tenancy in common when someone dies!]

Harms v. Sprague    (cb 285)

Facts

· P and his brother, John, had purchased property as JTs 

· John took out mortgage on his share of the property

· John passes away and D wants to collect from the property b/c of John’s default

Issue

· Title theory – mortgage is a change in title (so is the JT severed whenever a mortgage is created on the property?– technical answer is yes b/c the title passes to the mortgagee, subject to redemption by the mortgagor paying off the debt. But even in title theory states, the modern trend is to view the mortgage as a mere lien, leaving title w/ the mortgagor. It is unclear, however, whether tha modern view applies to joint tenancies. If they both sign mortgage is JT still valid? If state follows the old view, prof says it doesn’t matter that the tenants jointly execute the mortgage.)
· Lien theory – mortgage is not a change in title, mortgage does not affect the JT (in this case, it would mean when John died the mortgager had no right to the property b/c Johns interest is gone) 

Court’s Ruling

· mortgage did not survive as a lien on the property b/c P had right of survivorship
· the lien is extinguished at John’s death along w/ John’s interest in the property (lien theory adopted)
Notes

· a JT wont be severed w/o clear intent to do so (important in this case b/c court had to find that John did not intent to sever the JT by getting the mortgage)

· Commercial banks know this rule and don’t give mortgages to a single joint tenant

· the banks will normally require all JTs to sign or to sever the JT

· individual lenders are often the victims of these rules b/c they are not a learned 

Partitions
· available to joint tenants and tenants in common, but not tenants by the entirety 

· partition in kind – dividing up the property btwn the owners, generally favored over partition by sales

· partition by sale – selling the property then dividing proceeds; should be ordered when:
1. physical attributes of land make partitioning (in kind) impractical and
2. interests of the parties would be better served by sale (party desiring sale bears burden of proof)
Delfino v. Vealencis    (cb 292)

Facts

· P and D are tenants in common

· D occupies a portion of the property and runs her garbage business from there

· P wants to develop the land by putting residential houses up

· P wants partition by sale, D wants partition in kind

Trial Court
· approval of P’s residential plan would be difficuft if D’s garbage business remained

· lots would not sell or sell for low price if garbage business remained

· rules for partition by sale

Court’s Ruling

· orders partition in kind; for a partition by sale the petition in kind must be:

1. not feasible

2. not in best interest of the parties

· the interest D had in keeping its home outweighed P’s desire for economic gain

· partition in kind granted b/c the property may be practicably physically divided, partition in kind should be default (general rule)
Note

· Traditional (this court’s) view: partition in kinds are always favored over partition sales

· Modern View: ok to order partition by sale when everyone wants it or it is more fair (not as against sales as traditional view)

· Most modern courts will order sale when evidence shows economic gains are much larger when property sold as a whole compared to sold in parts (as would happen in a partition in kind) – the big balancer for courts is which to weigh more: economic gain or a person’s right to stay in their home, courts are divided 

Spiller v. Mackerath    (cb 300)
Facts

· P and D owned warehouse as tenants in common

· D moved in and started living in the warehouse

· P tries to charge D rent and D refuses to pay so P sues

Issue

· Majority Rule - D is only required to pay rent if there is evidence of ouster or there has been some prior agreement to pay rent.

· Ouster – when there is an interference w/ a tenant’s ability to use and enjoy the property 

Court’s Ruling

· there is no evidence D ever prevented P from using or enjoying the warehouse (no ouster)

· a cotenant in possession does not owe rent to other cotenants unless there is ouster (court follows the majority rule)

· Because a tenant in common holds title to the whole, he may lawfully occupy the whole unless the others assert their possessory rights.
Notes

· advantage of the majority rule is efficiency: the occupying tenant makes the best use of the land w/o interfering w/ the other cotenants

· the minority rule would require the occupying tenant to pay rent to cotenant if he was using more than his share, even if there was no ouster

· advantage is it doesn’t allow any cotenant to take greater advantage of the property than any of the other cotenants – there is also an efficiency argument b/c this method doesn’t require costly lawsuit fees to go to court to determine if there has been ouster

Swartzbaugh v. Sampson    (cb 303)
Facts

· D1 and P (husband and wife) owned property as joint tenants w/ right of survivorship 
· D1 (husband) makes lease w/ D2 w/o P’s approval for a portion of the property 
Issue

· can one joint tenant who has not joined in the lease executed by her cotenant and another maintain an action to cancel the lease where the lessee is in exclusive possession of the leased property?

· Does the lease sever joint tenancy?

Court’s Ruling

· court says lease does not sever joint tenancy b/c since a joint tenancy requires a direct, clear intent to create, the joint tenancy cannot be eliminated w/o the same clear intent 

· the lease is valid, D2 gets interest of D1 – so when D1 dies that interest is gone and thus P is the only one possession

· Remedies available for P

· Rent: if a joint tenant leases out to someone else, then other joint tenant has right to “accounting” (receiving a share of the rent) even w/o ouster

· If P can show ouster, she can sue and receive ½ of FMV for rent 
· partition

Notes

· Risk to Lessee 

· if lessor dies, the lease is gone, thus lessee would lose any capital improvements made in the property

· if co-joint tenant of lessor asks for partition, the line could go through lessee’s land
· lessee has to share space w/ other tenants (if lessee refuses to share, there is ouster

· Prescription

· P worried that D2 could take land by adverse possession, but court says this is not true b/c if D2 ever refused to share, P can bring claim for ouster, thus D2 can never hold the property “adversely”, instead he is a permissive lessee and therefore not entitled to AP or prescription 

· Monetary advantages of concurrent ownership

· profits realized from using land for business purposes

· value realized by one or more of cotenants using property as a residence

· Monetary disadvantages of concurrent ownership

· maintenance and repairs

· taxes and mortgage payments

Economics and Future Interests (Posner)
· Divided ownership rights (present and future) create incentives for inefficient use, because the present owner has no incentive to do any improvement that would outlast his term.

· Original method of addressing this: waste doctrine.

· Life tenant has an incentive to maximize the present value of the earnings stream obtainable during his life; therefore he will want to do things like cut timber before it’s mature, even though it would be worth more later, if the added value would go to the remainderman.

· Waste doctrine forbade this.

· Bilateral monopoly problem – you would think the LT and R would negotiate an optimal plan for exploiting the property, but because of bilateral monopoly, negotiating costs may be high.  These life tenant/rd issues are often created by wills.
· Newer method to address these problems: create a trust.  

· By placing property in trust, the grantor can split the beneficial interest however he likes w/o worrying about divided ownership.  Trustee manages the property as a unit and doles out value as necessary.

· What about communal rights? (horizontal rather than vertical rights) 

· Communal rights are inefficient unless the costs of enforcing individual rights are disproportionate to the benefits.

· Joint tenancies fall in here (B and C inherit in a will).  These would share a lot of the bilateral monopoly issues.  That’s why the law often creates ways for horizontal right-sharers to break the monopoly; joint tenants can move for partition.

· Generally, transaction costs are minimized by the undivided ownership of a piece of land, and undivided ownership is facilitated by the automatic reuniting of divided land once the reason for the division has ceased.
----- Landlord-Tenant -----
Non-freehold estates – interests in real property w/o seisen and which are non-inheritable 

· right to possess, but not to own

· by executing lease, L carves an estate out of their title and conveys it to T; a reversion is created in L
Types of Non-freehold Estates

1. Term of Years
· lasts for some fixed period of time or for a period computable by a formula that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory 
· Doesn’t have to be “years” – can be a month, a day, etc.  Just has to be a fixed period.

· Some states have statutes limiting the maximum length of a term of years.

· No notice of termination is necessary because the end date is fixed from the outset.

· Death of landlord or tenant has no effect on duration


· You can make a “term of years determinable” – Lease by L to T for 10 years or until L sooner terminates.
· Only has to be in writing if longer than state SOF requirements (usually 1-3 yrs)

2. Periodic Tenancy
· lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination (under CL, ½ year’s notice is required to terminate a year-to-year tenancy)

· If notice is not given, the period is automatically extended for another period.

· Can be created by implication (if no formal agreement and T pays L on regular basis)
· How much notice?  At common law, if it was a year, give 6 mo.  Otherwise, give same amount of notice as the period of time.  And it has to terminate on the final day of the period.

· Now – usually 30 days no matter how long the period is. (current trend)
· Death of landlord or tenant has no effect on duration
3. Tenancy at Will 

· tenancy of no fixed period that endures so long as both landlord and tenant desire, either can terminate
· If it is terminable by one party, but doesn’t say as to the other, ct will usually read that the other can terminate too

· Ends if one party dies.
· No predetermined date and doesn’t automatically renew (b/c no time period)
· Modern statutes usually require a period of notice, often 30 days or the interval between rent pmts, to terminate.
4. Tenancy at Sufferance (Holdovers)
· occurs when a tenant remains in possession after the end of the tenancy 

· law characterizes holdover as a T to prevent SOL from beginning to run on an AP claim 

· landlord has 2 options:

1. Eviction (plus damages), or

2. Consent to a new tenancy (consent may be express or implied).
· See Crechale v. Smith (next pg)

· Holdovers in Texas

· Absent an agreement to the contrary, it is presumed that a holdover tenant is liable for rent for another period, if for one year or less, under the same terms as the original lease. (same period as prior)
· In this instance, Texas courts would have required one year’s rent from the holdover.
Garner v. Gerrish    (pg 365)
Facts

· Donovan owned house and leased it to Gerrish (D)

· The lease read, “for and during the term of quiet enjoyment from the first day of May, 1977 which term will end – Gerrish has the privilege of termination sic this agreement at a date of his own choice”

· Donovan later dies and the executor (Garner, P) tries to evict Gerrish
P’s argument

· Gerrish has a tenancy at will, so the lease ended when Donovan died

Court’s Ruling

· wile it doesn’t fit into a common law box, the document clearly shows the parties’ intent for the relationship not to terminate until Gerrish’s wish or death (uses intent as primary factor)
· court holds the common law reasoning for elimination at death is based on antiquated notion of livery of siesen, which is outdated

· court creates determinable life estate (a freehold estate) in Gerrish (terminable whenever Gerrish wants)
Crechale & Polles, Inc. v. Smith    (cb 369)
Facts

· Crechale is corporation who leased to Smith

· Smith asks to stay past lease end date and makes verbal agreement w. Crechale (says Smith)

· Crechale later says there was never a verbal agreement 

· Crechale says Smith is a holdover and requires double rent for each month of holdover and tells Smith to vacate

· Crechale later says by Smith’s holdover, Smith has consented to new lease at same term as before, 5 yrs

· Crechale accepts payment for month after Smith’s end date, but then rejects the next payment b/c it is marked “final payment”

· Crechale never made further actions to make Smith leave

Landlord Options

1. move to evict, holding the holdover as a trespasser

2. treat holdover as a tenant and create a new term (max 1 year) (courts in general don’t want to create new terms w/o clear intent)

Court’s Ruling

· when a landlord elects to treat a tenant as a trespasser and refuses to extend the lease on a month-to-month basis, but fails to pursue his remedy of ejecting the tenant and accepts monthly checks for rent due, the landlord is in effect agreeing to an extension of the lease on a month to month basis

· tacit consent – when the landlord accepted the rent for a month past Smith’s lease end date, the landlord was in effect creating a month to month lease

Notes

· Potential remedies against holdovers

· 1.5 month’s rent – holding over creates a periodic tenancy measured by the way rent is computed: month-to-month

· 5 years’ rent – Holding over is an agreement to renewal of the original 5-year term.

· 1 year’s rent – holding over is an agreement for a new one-year term  (common law)

· Restatement – Holding over results in a periodic tenancy measured by the way rent is computed, up to a maximum of one year.

· Double rent – as demanded by Crechale and allowed by statute

· Actual damages – If Crechale lost out on new tenant or buyer, then Smith is liable for the loss.
· The applicable statute provided for DOUBLE rent in holdover cases.

· Why did the court decide month to month at old rate, then?  Courts don’t like holdover tenancies that create a long term, so they’ll use anything to suggest something shorter.  

· Plus, Crechale did accept the first check for the regular rent amount, so that constitutes tacit agreement NOT to pursue double rent.
Selection of Tenants: Unlawful Discrimination   (cb 376)
· Civil Rights Act of 1866, USCA 1982

· intent required

· limited to race

· doesn’t included advertising or exceptions

· 14th Amend (Shelly v. Kramer)

· court’s cannot enforce discriminatory agreements

· Fair Housing Act, USCA 3601-3619, 3631

· no intent required, only discriminatory effect needed

· contains exceptions for a single home owner provided that said owner does not own less than 3 single-family houses at ay one time and other

Discrimination Problems, pg 380

3. Murphy is exempt under Fair Housing Act, but note that the exceptions don’t apply to publishing/advertising. Whether his would violate the publish/advertise section is up to the court, but precedent says it would be a violation. This also violates the Civ Rights Act of 1866.

Can Murphy discriminate against the Germans? It wouldn’t violate Fair Housing Act b/c exception (unless ad said Germans only). Courts have held it would violate Civ Rights Act of 1866 b/c when the Act was passed, German was a race.
· if landlord cannot provide a reason other than race for denying someone and accepting someone else, discrimination will be inferred

Delivery of Possession
Hannan v. Dusch    (cb 384)

Facts

· Landlord rents to Hannan, but previous tenant on land doesn’t leave

· Landlord doesn’t do anything to make holdover move out

Landlord’s Argument 

· all Landlord has to do is provide legal title/right to possession for new tenant (Hannan)

Issue

· What is Landlord’s duty in case of holdover?
2 Views of Landlord Duty

· American view – there is no implied covenant to provide actual possession, only legal possession

· English view – there is an implied covenant to provide actual possession

Court’s Ruling

· Court accepts American rule; rationale:

· if you are a potential tenant and someone is on your lease, your action is against that person as a trespasser; the action is not by your landlord

Notes

· Rationale behind English rule: landlord is in best position to make old tenant move out 

landlord is most experienced w/ these matters

most efficient for landlord to handle it

· Texas prefers the English rule

Subleases & Assignments 
Traditional Formula
· Assignment: when lessee transfers all interest in the lease, it is an assignment

· Sublease: when lessee transfers something less than his full estate

· the sublessee’s estate is said to be “carved out” of the original lessee’s lease

· In Texas, even if a tenant transfers the balance of the term but reserves the power of termination or right of entry, the transfer is considered a sublease (this is the minority view)
Remedies of Landlord upon Default

· Privity of Contract – bond from the lease to make original lessee pay

· Privity of Estate – btwn party w/ lessee interest and party w/ lessor interest 

· When there is an assignment, the landlord has privity of contract w/ only original lessee and privity of estate only  w/ new lessee (landlord can sue either party)
· When there is a sublease, landlord has privity of contract and estate w/ original lessee only, and thus landlord cannot sue new lessee (note: the landlord can, however, evict the new lessee)
· original lessee and new lessee are in privity of estate and privity of contract so original lessee can sue new lessee for non-payment of rent

· landlord may sue only the original lessee for non-payment of rent (in sublease)
· Exception: if new lessee agrees to be bound by the original lease (including to pay rent to landlord) then landlord and new lessee are in privity if the jurisdiction recognizes landlord as 3rd party ben of new lessee’s promise to original lessee and therefore landlord could sue new lessee for non-payment (note: landlord and original lessee would still be in privity of estate and contract so landlord can still sue original lessee also)
· What happens if the primary lease between the landlord and original tenant is prematurely terminated?  It depends:

· If the LL exercises a power to forfeit the primary lease because of some breach by the original tenant, then the LL is also entitled to possession against sublessees and assignees.

· But if the original tenant merely gives up the primary lease voluntarily (surrenders it) then the rights of possession of sublessees and assignees remain intact. 

· W/ sublessees, surrender by original tenant leaves the sublessee in privity of estate w/ landlord!

Problems, pg 393
2a) T gave T1 a sublease, L can sue T for non-payment b/c they are in privity of contract and privity of estate; L cannot sue T1 for non-payment, but L can evict T1 (likely result: L would evict T1 and sue T, then T would sue T1 for the rent)
b) the transfer is an assignment; L and T1 are in privity of estate; L and T are in privity of contract, so L can sue T or T1 for non-payment (L never expressly released T from liability, aka no “novation”) (likely result: L would sue both T and T1 at same time)

c) L can evict T3; T3 is in privity of estate; T2 is no longer in privity of estate so he is not liable (cant be sued); T1 is liable as a 3rd party ben b/c T1 assumed all the provisions of the lease; T is liable b/c he is still in privity of contract (T, T1, and T3 are liable)

Kendall v. Pestana    (cb 395)
Facts

· City of San Jose leased to Perlitch 
· Perlitch subleased to Bixler 

· Perlitch then assigned lease to Pestana 
· Pestana doesn’t want to let Bixler assign to Kendall 

· The lease provided written consent of the lessor was required before the lessee could assign his interest, and that failure to obtain such consent rendered the lease voidable at the option of the lessor 

2 Rules

· Majority view – where a lease contains an approval clause, the lessor can arbitrarily refuse to approve a proposed assignee no matter how unreasonable 

· landlord shouldn’t be forced to substitute tenants

· approval clauses are unambiguous and should interpreted straight forward (this court disagrees, saying a reasonable element is implied)

· stare decisis – several other leases exist that have been drafted in reliance of this rule

· landlord should have right to set his own terms w/ new tenants; landlord should be able to capture higher market value (this court disagreed b/c this is only one-way b/c the market could also fall)

· Minority view – the landlord’s consent to an alienation by the tenant cannot be withheld unreasonably, unless the provision in the K specifically says so 

· the view that a lease is a conveyance is outdated, now leases are more analogous to contracts

· this rule increases alienability and thus is more efficient 

Court’s Ruling

· Court adopts the minority view – this view that lease is a contract is growing (modern trend)
· Says reasonable element is implied and leases are closer to contracts than covenants 

Notes

· Texas uses the majority view, says tenant can negotiate a “reasonable” clause at the outset
· Does this apply to residential leases? (this case was commercial context)
· depends on jurisdiction

· some jurisdictions don’t allow assignments w/o lessor approval in small residential settings (more than in large apartments)

· commercial real estate is more limited so there is a higher need for alienability 

Common Questions re: Leases 
· Is the arrangement an actual lease?

· An arrangement that purports to be a “lease” may not be; ct will look at several factors to decide.
· Could be a license, or a life estate. (see Garner v. Gerrish)
· Factors include intention of the parties, number of restrictions on use, exclusivity of possession, degree of control retained by grantor, presence or absence of incidental services
· Why does it matter?  Because leases give rise to a landlord-tenant relationship, which carries certain incidents (rights, duties, liabilities, remedies) that do not attach to other relationships.
· Lease as conveyance or contract?

· Classification can be a bit of both

· Lease transfers a possessory interest in land, so it is a conveyance that creates property rights.

· But leases also usually contain a number of promises/covenants, such as tenant’s promise to pay rent, or landlord’s promise to provide utilities.

· Old view: lease as conveyance

· Newer view: courts emphasize contractual nature of leases; courts commonly rely on contract principles to reshape the law of leases with respect to particular questions:


· Are covenants in leases mutually dependent?  If one breaches, is other still obligated?

· If the premises are destroyed, is the tenant still liable for rent (absent any relevant lease provisions)?

· If tenant wrongfully abandons the premises, must landlord attempt to mitigate damages?

· Is a warranty of quality/habitability implied in leases?

Defaulting/Abandoning Tenant 

Berg v. Wiley    (cb 403)

Facts

· Wiley leases to Mr. Berg containing a “no remodeling” clause 

· Mr. Berg assigned to Ms. Berg, who ran a restaurant 

· Wiley becomes unhappy w/ Ms. Berg and accuses her of remodeling

· Ms. Berg shuts down her restaurant (she claims for just a month to make changes to comply w/ health code – Wiley claims she was shutting it down for good, essentially “abandoning it”)

· Wiley enters building when Ms. Berg is gone and changes locks

Wiley’s Argument

· Berg had abandoned the property and broke the lease by remodeling 

Self Help

· Common Law Rule: landlord may use self help to retake leased premises if:

1. landlord is legally entitled to possession (landlord had in this case b/c of clause in K)

2. landlord’s mean of reentry is peaceable 

Court’s Ruling

· Court finds there was not enough evidence to find abandonment, so question is “is self help allowed?”

· finds landlord did not reenter peaceably – saying the only reason violence didn’t occur was b/c Burg wasn’t there

· court is almost saying any type of reentry at non-will of tenant is no peaceable 

Notes

· Modern trend – self help is becoming less favored b/c of the risk of violence

· summary proceedings – relatively short process (compared to trials) of getting a judicially ordered eviction – aimed at preventing self help 

· allowed in commercial and residential contexts

· In Texas, self help is allowed in commercial context, but not residential 

· TX Prop Code: The landlord must give the tenant who defaults or holds over beyond the end of the rental term at least three days’ written notice to vacate the property before filing a forcible detainer suit, unless the parties agreed in writing to a different period of time.
· Tex. R. Civ. P. 745 does not specify when the justice court must set the case for trial, but once set “[f]or good cause shown, supported by affidavit of either party, the trial may be postponed not exceeding six days.”
· “Forcible entry and detainer actions are intended to provide a speedy, summary, and inexpensive determination of the right to immediate possession of real property.”
Sommer v. Kridel    (cb 410)
· Sommer Case

· tenant wrote letter to landlord saying he was leaving

· landlord later tries to sue for lost rent

· Riverview Case

· tenant left and landlord never tried to find a new tenant and now wants old tenant to pay lost rent
Issue

· Does a landlord have to mitigate damages when tenant abandons?

2 Rules

· Old Rule – landlord has no duty to mitigate damages caused by defaulting/abandoning tenant

· New Rule – treats a lease more like a contract, so landlord is required to mitigate in case of breach (Texas uses this new rule)

Court’s Ruling

· adopts new rule, landlord has duty to mitigate and use reasonable diligence in attempting to re-let the property 

· landlord has to put property back in “vacant stock” (this includes things such as putting a sign in the yard or listing property on the internet)

· if tenant shows he brought possible new tenant and landlord rejects, this shows proof landlord did not mitigate 

· landlord has burden of proof to show he used due diligence (In Texas the burden is more on the tenant to show landlord did not mitigate)

Notes
· In Texas, tenant has burden of showing surrender occurred and landlord has accepted the surrender 

· If landlord fails to mitigate some jurisdictions don’t allow any recovery, some allow for what could have been reasonably avoided.

Quiet Enjoyment & Constructive Eviction
Reste Realty v. Cooper    (cb 422)

Facts

· Cooper leases from P’s predecessor for 5 yrs 

· After one year of the lease, Cooper signs lease for another 5 years

· there was water that seeped into Cooper’s space, but an agent of the landlord would fix the mess whenever it happened

· original landlord promised (orally) to fix the water leak when Cooper signed the new lease

· P buys property from old landlord and does not fix the problem, causing Cooper’s office to continually flood and prevent him from conducting his business properly

· Cooper leaves after his request to P to clean up the water was refused

· Cooper claims a “constructive conviction” due to breach of implied covenant of quiet enjoyment 

Rule

· for a constructive eviction to arise, the condition that interferes w/ the tenant’s use must be permanent
P’s Argument

· since the water came and went, it was not permanent

Court’s Ruling

· permanent does not mean the water had to be in the property at all times, but more simply a common, recurring event (which the leak was)

· exception to caveat lessee – the leak defect was latent, so Cooper is not responsible for knowing about it

· Constructive Eviction – Any act or omission of the landlord or anyone who acts under authority or legal right from the landlord, or of someone having superior title to that of the landlord, which renders the premises substantially unsuitable for the purpose for which they were leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes constructive eviction of the tenant.
· duty to pay rent by tenant is dependent on duty by landlord to uphold covenants

· Further requirements for breach

· tenant notifies landlord

· landlord has reasonable time to fix

· presence of permanent interference

· tenant leaves w/n reasonable time 

· In response to P’s argument that Cooper did not leave in a reasonable amount of time, court found that since Cooper had hoped P would fix the problem, he was justified in staying until he did
Notes

· Tenants Remedies upon constructive eviction
· Leave on theory of CE, then be relieved of any liability for future rent and entitled to recover damages losses realized while in possession and losses from higher rent for replacement prop
· Stay in possession and sue for damages equal to difference btwn value of property w/ and w/o the breach. (you will be required to pay FMV for property in its current, demised condition)
· a tenant is not privileged to vacate if the landlord’s breach is not substantial enough to amount to a constructive eviction but, even if there is no constructive eviction, tenant can still sue (while staying in possession) for difference in what he paid and FMV for property in the demised condition (there can still be breach of quiet enjoyment)

· Texas elements of constructive eviction

· Landlord must intend that the tenant no longer enjoy the premises, which intention may be inferred from the circumstances

· Landlord must commit a material act that substantially interferes with the tenant’s intended use and enjoyment of premises

· Material act must permanently deprive tenant of use and enjoyment of premises

· Tenant must abandon premises within a reasonable time after the material act is committed

Implied Warranty of Habitability 
Hilder v. St. Peter    (cb 431)

Facts

· tenant moves into house leased from landlord 

· several severe problems are wrong w/ house including sewage, heat, and windows – landlord never fixed
Lower Court

· awarded tenant all rent paid plus compensatory damages

Modern Trend 
· modern courts treat leases more as contracts w/ continuing obligations of landlord than as a conveyances where landlord doesn’t have many obligations (basically only that no one shows up w/ superior title) as old courts did 
Court’s Ruling

· Implied warranty of habitability 

· Since leases are now viewed more as contracts, all leases come w/ warranty of habitability (modern trend)
· cannot be waived by knowledge of defects

· applies to latent or patent defects of “essential fixtures”

· tenant must still notify and give reasonable amount of time to landlord to fix

· Remedies (if constructive eviction, same remedies available as noted in Cooper, leave or stay)
· Rescission of lease
· reformation

· damages

· difference in FMV as warranted and FMV in current condition

· consequential (discomfort, annoyance)

· all rent

· repair and deduct (tenant fixes himself and deducts cost from rent payment)
· punitive (rare in these cases, but possible in extreme conditions)
Notes
· In Texas:

· Implied warranty of habitability applies to residential leases

· Warranty of fitness or suitability of purpose applies to commercial leases

· Texas Prop Code § 92.0561 – codifies repair-and-deduct
· Rent Abatement - T’s judicial remedies include an order reducing the T’s rent in proportion to the reduced rental value resulting from the condition.  The damages run from the time T notifies L of the condition to the time it is repaired or remedied.  § 92.0563.  But to just withhold rent w/o a judicial determination is risky – you may lose, and then LL can evict you.
· Retalitory Eviction (L taking action against T b/c T exercised his rights)
· Retaliation is prohibited and code basically presumes that if within six months of a tenant exercising her rights, the landlord takes certain adverse action such as eviction or raising the rent (for example), the landlord is retaliating.  Tx Prop Code Ann. §92.331

· A landlord may rebut this presumption, however, by demonstrating that it had a legitimate, non-retaliatory reason for taking the adverse action against tenant. Tx Prop Code Ann. §92.332

Chicago Board of Realtors v. City of Chicago     (cb 444)

· City of Chicago implemented new law creating new landlord responsibilities and tenant rights

· Purpose was to make more decent housing available 

· Posner – this will have the opposite effect (be counter-productive) of its purpose by reducing the resources landlords devote to improve the quality of housing and it will make them raise rents.  The principle beneficiaries will be middle-class people because landlords won’t want to rent to risky (poor) tenants. People will leave the landlord market and thus supply will fall, further increasing price.
----- Nuisance -----
Nuisance is an area of law where tort and property law mix.
· private nuisance – nuisance that directly affects an individual

· public nuisance – adversely affects the public as a whole 

· legislature decides the nuisance is damaging to the public welfare
· to bring a public nuisance, the petitioner must have some special damage/injury (diff from that of general public)
Nuisance – a substantial non-trespassory invasion of use and enjoyment of land that is caused by 

1. negligent, reckless to ultra-hazardous activities (unintentional) (action sounds in tort), OR
2. activities that are intentional and unreasonable 

Note: P must be entitled to use and enjoyment of the land 
General Principle – one should use their prop in way that doesn’t harm others (prob: this doesn’t tell us much)
Remedies

· Damages (temporary or permanent) 
· Temporary damages are for past harms

· Permanent damages are for past and future harms, and the creator of the nuisance remains subject to suit by others even though it has already paid damages to some (unless the court required all known harm parties to join in the single action.
· Injunction (temporary or permanent)

Nuisance:  Four Outcomes

· (Polluter – P; Receptor/neighbor – R; entitlement/right – E)

1. Use continues with no relief to R.  (Right to Farm.)

· P has entitlement, protected by a property rule, and may keep it (and continue to pollute) or sell it (and stop polluting).  

· Strongest for Polluter.

2. Use continues only if P pays damages to R.  (Boomer) 

· R’s entitlement is protected only by a liability rule and may be involuntarily sold if P is willing to pay for it.

3. Use is enjoined (High Penn Oil & Estancias)

· R has the entitlement, protected by a property rule, and may choose to sell it and allow P to continue its use or it may choose not to sell it and P must cease.

4. Use is enjoined and R must pay P damages (Spur)

· The P’s entitlement is protected only by a liability rule and may be involuntarily sold if R is willing to pay for it.
Morgan v. High Penn Oil    (cb 639)
Facts

· D builds oil refinery w/n one mile of local houses, a church, etc…
· The refinery puts off fowl odor and has caused sickness to local residents

Trial Court

· ordered an injunction

D’s Argument

· claims they are not operating in a negligent manner

Court’s Ruling

· doesn’t matter if nuisance is caused by negligence (b/c it is intentional), legal basis for liability:

· If unintentional, is it negligent, reckless, or ultra-hazardous? 
· If intentional, is it unreasonable under the circumstances? (the issue here)

· Acts for the purpose of causing it

· Knows that it is resulting from his conduct

· Knows that it is substantially likely to result from his conduct 

· In determining “unreasonable”

· Majority (CL) – does the level of interference cross some threshold?

· Minority (Restatement) – balance the gravity of harm against the utility of the actor’s conduct
· Court found D had unreasonably caused gas and odors to escape into P’s land to such a degree as to impair in a substantial manner P’s use and enjoyment of their land – injunction ordered 
Notes

· Coase would say the correct question is who should be allowed to harm whom? Basically, who is the cheapest cost avoider? This is similar to the Restatement’s balancing test.

· A possible efficient result could be the refinery paying for Ps having to stay indoors on certain days

Estancias Dallas Corp. v. Schultz    (cb 646)

Facts

· apt building (D) built apt 60 ft from P’s back door and 5 ft from P’s property line

· the apt building’s AC units made very loud noise continuously, day and night

Trial Court

· makes Ps choose one remedy or another b/c of motion by D – P chooses injunction

· Trial court grants injunction 

D’s Argument

· trial court should have balanced the equities, aka “doctrine of comparative injury”

· Comparative Injury – if court finds the injury to the complainant is slight in comparison to the injury caused by the D to the public by enjoining the nuisance, relief will be refused

· Note: majority uses doctrine of comparative injury after a nuisance has already been found (by the threshold test if intentional) to determine if an injunction or damages are appropriate (this is different from minority view/Restatement which employs balancing test in finding a nuisance)
Court’s Ruling

· by making its ruling in favor of P, there is an implied finding that the trial court balanced the equities

· there is no lack of apt buildings in the area to make the absence of this apt building damaging to the public

· no finding that the trial court abused its discretion – finding of injunction was reasonable 

· I thought the test was the threshold test, is this a minority jurisdiction? Is D admitting there is a nuisance but just saying the remedy should be damages instead of an injunction and this is where the balancing comes into play, in the remedy? – If the party harmed (nor its predecessors in interest) did not join in the sale of the injunction, it is still free to pursue the nuisance creator. Injunctions held by private parties may be bought, however if it’s a public nuisance, the public would have to be the entity to sell b/c the public is being harmed (which is not likely).
Notes

· When could court find nuisance and not grant injunction?

· if potential injury to public at large is significant w/ injunction, injunction might not be allowed

· Bargaining – Court said Ps could sell their injunction to D – but this is often not done b/c Ps probably have high value of their home and are not on happy grounds w/ D (problem of bilateral monopoly)
Boomer v. Atlantic Cement    (cb 649)

Facts

· D operates cement plant

· Neighboring land owners (P) sue b/c plant sprays dirt, smoke, etc…

Lower Court

· rejects the old rule (property rule) where if nuisance is found and where substantial damage has been shown an injunction will be grounded 

· found nuisance w/ substantial damage but refuses an injunction b/c of the large disparity in economic consequences of the nuisance and the injunction 

Court’s Ruling

· Court upholds the lower court and imposes a liability rule – the right can be taken away involuntarily if D pays damages set by court, allows for balancing by court (note difference btwn this remedy and Spur as two diff ways courts can handle the issue)
· Court set an injunction that would vacate when D paid P permanent damages set by court 

Notes

· Why does the court change this rule?

· Nature of the problem – court thinks this is a problem (air pollution) for the legislature b/c it is technical and widespread 

· Competency of Court – this court does not have technical expertise to find best result, legislature can hold hearings w/ experts

· Disparity in Damages – total damage to P is relatively small to benefit to public (the concrete plants boosts the economy and provides jobs)
· Options to avoid undesirable injunctive relief:

1. grant injunctive relief and vacate the injunction when permanent damages are paid (court selected this option)

2. grant injunction but postpone its effect to a future date to allow for technical allowances to permit D to eliminate nuisance (court rejected this option b/c it is uncertain when technical advances will occur and D does not have direct control of technical advances)
· Damages

· temporary – damages for injury sustained

· permanent – damages for past, present, and future damages

· problem is future problems could arise that are not seen now, so you want to make sure and write into your damages an allowance for future unforeseen problems (cancer, etc…)

· servitude (license or easement) – Ds have an easement to pollute on P’s land b/c they have paid damages (what about for other people in the area who D haven’t paid? – they can still bring suit unless court said otherwise in prior ruling by requiring all parties effected to join) 

· Incentives – court feels the threat of paying damages will be enough to create incentives for plant owners to research for improved techniques  to minimize the nuisance

Spur Industries v. Del Webb    (cb 656)
Facts

· 1956 - Spur’s predecessor in interest ran a cattle feed lot

· 1959 - Webb later started a community of homes near Spur’s feed lot – when Webb extends this community, its gets close to the feed lot
· 1962 - Spur purchases feed lot from predecessor and expands it 

· 1967 – Webb’s community continues to expand is becomes so close to feed lot, residents in the neighborhood being to complain and Webb cannot sell the rest of his houses 

· Webb sues Spur, claiming the feed lot is a public nuisance, even though the feed lot was their first

Trial Court

· finds nuisance and permanently enjoins Spur’s feedlot

Court’s Ruling

1.  Can the feedlot be enjoined when it became a nuisance only when the community became closer to it?

· yes, it is a public and private nuisance

· public – injurious to public as whole

· requires petitioner to have “special injury” (Court says Webb does b/c his loss of sales)
· must come from legislative statute

· private – unhealthy for residents in neighborhood close to feed lot 

· when a nuisance causes a health risk, an injunction is proper, not damages 
2.   Once enjoined, must Webb be made to indemnify? (making Webb pay Spur for the cost of moving/shutting down)
· yes, b/c Spur has not done anything unlawful and he and his predecessors had been operating this feed lot long before Webb showed up

· Reasoning

· First in time, first in right – Spur was first in time, Webb came to the nuisance

· Fairness – inherently fair b/c the feedlot was their first

· Efficiency –efficient is to move feed lot, so who pays for moving? – court says Webb b/c he came to the nuisance and he should have foreseen the nuisance. Further Webb bought the land for a cheap price b/c it was agricultural, so Webb must now internalize the cost by paying for feed lot to move.
Notes
· TX has right to farm laws – if you have a preexisting agricultural operation, you cannot be found to be a nuisance if you are operating in a reasonable manner
· TX nuisance statute (some examples)

· (1) a condition or place that is a breeding place for flies and that is in a populous area

· (7) a collection of water in which mosquitoes are breeding in the limits of a municipality

· (9) a place or condition harboring rats in a populous area

· (10) the presence of ectoparasites, including bedbugs, lice and mites, suspected to be disease carriers in a place which sleeping accommodations are offered to the public

· What about residents of Sun City?

· if residents would have brought suit, they would have had to pay to move the feedlot for the same reason Webb had to – so it is probably better that Webb brought suit b/c of all the transactions costs that would occur if neighbors brought suit collectively 
----- Servitudes: Easements & Covenants -----
Servitudes – a burden imposed upon one estate for the benefit of the other

· agreements that create interests in land, binding and benefiting not only the parties to the 
agreement in question, but also their successors 
Servitudes

1. Easement – non-possessory interest that gives its holder the right to use another’s land for a limited purpose or to control some aspect of its use (can be inheritable). A common example is a right-of-way across the land of another.
1. Appurtenant – benefits the land, regardless of who owns it
2. In Gross – serves holder personally 

· Only involves a servient estate, because it does not benefit any particular land!

· Affirmative & Negative
· Affirmative easement – right to enter or perform an act on the servient land

· Negative easement – forbidding servient landowner from doing something on his land he would otherwise be entitled to do (commonly disfavored by courts)
· Servient vs. Dominant Tenements: the parcel of land subject to an easement is the servient tenement. The parcel of land benefited by an easement is the dominant tenement. 
· Quasi-Easements – where the owner owns the whole property, but treats one part as servient to the other; not a real easement but treated similarly (easement by implication) (Van Sandt v. Royster)
· Profit – authorizes its holder to remove a natural resource from the servient estate; generally subject to the same rules as easements 
2. Covenants (details on pg 66)
· Real covenants (covenants enforceable at law) – promises to use or not to use land in a specified way. These covenants run w/ the land but they are not an interest in land. (can be affirmative or negative)
· Equitable servitudes – a covenant enforceable in equity against the assignees of the burdened land. Does not matter if it runs w/ the land. 
All servitudes fall into five types:

1. A is given the right to enter upon B’s land  (easement)

2. A is given the right to enter upon B’s land and remove something attached to the land  (profit)

3. A is given the right to enforce a restriction on the use of B’s land  (negative easement, real covenant, or equitable servitude)

4. A is given the right to require B to perform some act on B’s land  (Real covenant or equitable servit.)
5. A is given the right to require B to pay money for the upkeep of specified facilities (Real covenant or equitable servitude)
Easements

Ways to Create

· Express Writing – normally in the deed; if not in the deed then notice problems w/ later buyers

· Implication

1. Prior existing use – (Van Sandt) Property has been divided by prior owner and before the division, one portion of property was used in an easement-like fashion for the benefit of the other portion. Elements:
1. Common owner of quasi-dominant and quasi-servient estate

2. Necessity (reasonable or strict depending on jurisdiction) for use/enjoyment of quasi-dominant estate (implied easements cannot be in gross or negative)
· Don’t need “absolutely necessary” – just reasonably necessary. (Sandt)
3. Continuous prior use

4. Apparent (not necessarily visible) – means it could be detected or even inferred from a reasonable inspection of the premises

2. Necessity – (Othen v. Rosier) it is necessary to use the property (varies by jurisdiction) – property has been divided by the prior owner in such a manner that an easement for access is necessary (the lot is “landlocked”).  Elements:

1. Common owner (easement is created at the moment a parcel is landlocked, and thus the easement burdens the last parcel split off by the common owner)
· Easement by necessity can NEVER burden property never owned by common grantor
2. Necessity at severance; no prior use required

3. Duration:  As long as the necessity exists (ends when necessity ends)
4. Location: once servient estate is identified, servient owner can select a reasonably convenient location for the easement
· Prescription – similar to AP, but doesn’t have to be exclusive use. Elements:
· Adverse use under a claim of right – NOT with permission of owner.

· Open and notorious – able to be discovered by any reasonable inspection

· Continuous for the prescriptive period  (same as SOL for AP).

· Whatever use is consistent with the nature of the claimed easement

· Exclusive use probably not required.
· Estoppel – idea that easement has arisen and owner cannot now complain 

Transfer of Easements
· Appurtenant – by their nature, they stay with the land, so they’re transferable to whoever you transfer the land to.

· In gross – Commercial easements are generally assignable and non-commercial are generally not assignable because the owner of an easement in gross isn’t as easy to locate/determine.

· Profits – always assignable.
Willard v. First Church of Christ, Science    (cb 672)    Reservation in favor of 3rd Parties 
Facts

· McGuigan owned 2 lots – one w/ building (lot 19) and one vacant (lot 20)

· Peterson bought lot 19 from McGuigan 

· Willard later approached Peterson and asked to buy both lots 

· Peterson then buys the other lot (lot 20) from McGuigan so he can sell both to Willard – the deed on lot 20 to Peterson contained easement that church must be able to use the parking lot on 20

· Peterson then sells both lots to Willard, the deed did not contain the easement (is Willard under any duty to research easements?) – If he’d searched the records, he would have found the easement, but under the old law, the reservation would have been invalid. The court is changing the law so it doesn’t matter if he knew about the easement or not.
Issue

· May a grantor, in deeding real property to one person, effectively reserve an interest in the property to another (a 3rd party/stranger in the title)?

Old Rule
· CL rule holds when a grantor wants to reserve an interest in a 3rd party, they would have to grant entire interest to grantee, then grantee re-vests a newly created interest back in grantor – this was created b/c courts did not allow reservation to 3rd parties b/c hang up about siesen 

D’s Argument


- Willard argues that he relied on the CL rule of reservation, not allowing 3rd party bens 

Court’s Ruling

· reservations are outdated notions

· the primary objective is to obtain the parties’ intent – intent of grantor was clearly to reserve the easement
· Peterson paid reduced price to McGuigan b/c of the easement – to not allow the easement would be to neglect this 

· Willard could not have been relying on CL rule b/c he never saw the deed from McGuigan to Peterson that included the easement 
· Willard should have researched and looked at deed from McGuigan to Peterson, but that is irrelevant in this decision 

· Court grants easement and eliminates notion that you cannot reserve an easement in a 3rd party when it frustrates the clear intent of the grantor 

Notes
· Willard held an easement could be reserved in favor of a 3rd party, but an easement cannot be excepted in favor of a 3rd party
· reservation – provision in a deed creating some new servitude which did not exist before as an independent interest

· exception – provision in a deed that excludes from the grant some preexisting servitude on the land 

· Was the easement appurtenant or in gross?

· court found it was intended to run w/ the land even though it said “for benefit of church” which kind of sounds like in gross 
· easement appurtenant in fee simple determinable 

Van Sandt v. Royster    (cb 682)
Facts

· city built a sewer and Bailey, who owned 3 lots, connected his 3 lots to the sewer line, running underneath all 3 lots 

· 3 lots were sold to separate people by general warranty deed w/ no mention of easements 

· Owner of lot closest to the city sewer line (who had sewer lines from other 2 lots running under his house, connecting to his line) had his line overflow, causing sewage to seep into his basement – this overflow was caused by the sewage from the other 2 lots before they made it to the city sewage line 

Court’s Ruling

· request for injunction denied, found for Ds (other 2 lot owners)

1. Is there an easement?

1. D argues when Bailey sold the land an easement was created by implied reservation or/and prescription
2. Court holds necessity is just one of many factors that should be looked at, so necessity is not required

3. The sewage pipe running across the lot is not strictly necessary, but it is reasonably necessary b/c it is efficient as it is – so yes an easement by implied reservation 
· So when Bailey (original common owner) conveyed land, she also conveyed the easement.  Gray (one of the Ds) now owns quasi-dominant tenement (right side).  Van Sandt (P) now owns quasi-servient (left side). Middle lot (Royster’s) is quasi-servient and quasi-dominant.
· Why wouldn’t a court want to convey something like this?  B/c it’s not in the language of the deed.

· But Restatement – parties to a conveyance may therefore be assumed to intend the continuance of uses known to them which are in a considerable degree necessary to the continued usefulness of the land.  Jones, original purchaser of left lot, did know about the sewer connection.

· Reservation (conveyance of quasi-servient tenement, in favor of grantor)
· Traditionally disfavored b/c there is a derogation of the plain words of the conveyance, meaning we are implying a “take away” from the buyer that buyer didn’t know about (which we obviously don’t want to do)
· Invalid in England – must be able to trust words of deed (implied only allowed for strict necessity)
· Grant (conveyance of a quasi-dominant tenement, in favor of grantee)
· courts are more willing to give grant than reservation b/c w/ grant the buyer is simply getting an additional right (called a lagniappe)

· Based upon parties’ intentions
· Role of Necessity 

· The need for/degree of necessity was the same for implied grants as for implied reservations.
· But the majority of courts at that time required strict necessity for a implied reservation. (Likely not still the majority in the U.S. today.)
· Court says that whether is it a grant or a reservation should be only one of many factors taken into account.
· Restatement says the degree of necessity should be greater to imply an easement in favor of the grantor (reservation) than in favor of the grantee (grant).
2. Is Van Sandt a BFP w/o notice?

1. Van Sandt does not have record notice, but Court holds he did have notice b/c he made a careful investigation of the property before purchase, he knew the house had modern plumbing and drained into sewer so it was an apparent easement and Van Sandt was charged w/ notice 
· Quasi-Easement 

· An easement is an interest in another’s land, so an owner cannot have an easement in one’s OWN land (w/o a legal fiction, called quasi-easement).

· If owner makes use of part of own land to benefit another part of her land, then it is a quasi-easement with a quasi-servient tenement and quasi-dominant tenement.

· When grantor conveys the quasi-servient tenement, there is an implied reservation of easement in favor of the grantor.

· If owner conveys quasi-dominant tenement, quasi-easement vests in grantee if Q-E is apparent, continuous and necessary.
Notes

· Person who later bought the lot in the middle (which had a sewer line running onto from the lot to the right and an easement to allow its sewer line to run on the lot to the left) is a servient and dominant tenement 
· Can Van Sandt sue on warranty deed?

· Present covenants – SoL would have run on any present covenants at this point  

· Future covenants – Quiet enjoyment; general warranty possibly 
· Exception to the warranty – grantors here would say that if an easement is implied, it’s based on all the parties’ intent that the easement would continue.  So it should be an exception.
· TX requires strict necessity for a implied reservations (see Othen v. Rosier) 
Othen v. Rosier    (cb 689, TX case)

Facts

· Hill owns 4 tracts of land, sells 2 of them to Rosier and 2 to Othen

· Rosier’s land cut off Othen’s path to the public road
Court’s Ruling

· For there to be an easement of necessity, the necessity for the easement must have existed at the time the original grantor severed the two estates 

· necessity occurs when no other way to get to public road, so Othen must prove when Hill conveyed the 100 acres, the land now Othen’s cut off from outside access
· Othen says that since 1893, there was some kind of roadway there.  But can’t prove it was apparent, continuous, etc. Nothing in deeds to say there was this right of way.  So when original owner sold in 1896, no strict proof that all of Othen’s land was deprived of access to public road. Therefore, court says no implied reservation.
· What about easement by prescription? No – 3 reasons:
· court says no b/c the use of the road was permissive, not adverse b/c Othen and others had been using the road over Rosier’s land and closing the gate behind them – showing they were using it in accordance w/ Rosier’s claim

· TX/Minority Rule – no also b/c Othen’s use was not exclusive (didn’t interfere w/ True Owner’s use) (in most jurisdictions you can get a prescription w/o exclusivity)
· Location of road – the road had not always been in the same place so SoL would have to start running for the prescription whenever the current path started getting used, and no one really knows when that is 
Notes

· This is probably a bad result b/c for Othen to get route to his property, he will have to get permission from Rosier, who can charge whatever he wants b/c of bi-lateral monopoly 

· Implied Easements: 
· If the dominant tenement and the servient tenement come into the same ownership, the easement is extinguished altogether!

· When the united title is subsequently re-divided, a new easement by implication can arise if the circumstances at the time indicate that a new easement was intended. 

· License – a revocable right to use another’s land for a particular purpose)
Scope of Easements

Brown v. Voss    (cb 716)
Facts

· Brown owns 2 lots and has easement through Voss’s land for one of the lots, but not the other

· Voss’s block Brown’s easement route – claiming that Brown cannot use the easement for the 2nd lot

Issue

· can owner of dominant tenement extend easement to non-dominant land?

Rule

· extension of easement per se is a misuse

Court’s Ruling

· while this was a misuse, to give injunctive relief is inequitable b/c serviant estate tenement is not being overly burdened  (see Presault for more on scope of easements)
· Court says extension of easement is up to court’s discretion

· Court uses liability rule – causing Brown to pay Voss’s damages (this is better than allowing pure bargaining b/c of bi-lateral monopoly problem) as long as serviant estate is not being overly burdened

Termination of Easements 
Presault v. US    (cb 725)
Facts

· RR company used land over P’s land (serviant estate) for RR track 

· US govt in the Rails to Trails Act turns the land where the RR tracks ran into a public walkway

· P claims this is an unconstitutional taking

Issues

1. Did the RR have a fee simple of an easement?

2. If easement, what is the scope?

3. Was the easement abandoned?

4. Is public use of this land a “taking”?

Court’s Ruling

· Easement

· RR’s use was traditionally recognized in state that land by RRs are easements – it was originally conveyed by eminent domain 
· RR only acquires estate it needs (court rules it is an easement even though the conveyance said “fee simple”)

· Scope – the public trail is outside scope of the easement 
· public trail was not w/n original bargain of the parties and was not foreseeable (sometimes foreseeability can extend an easement)

· increased burden on serviant estate b/c if public trail, then several more people go through property (but main point is not bargained and not foreseeable)
· Abandoned

· in 1975 when RR moved all its equipment, the easement was abandoned

· abandonment does not occur solely through non-use, there must be an unequivocal act showing intent to abandon (court says taking the RR tracks away was deemed unequivocal by the court)

· Taking

· court finds this has been a taking for 2 reasons

1. outside of the scope 

2. abandonment

· the public walkway would require a new easement 

Ways to terminate easements:

· Easement owner may agree to release the easement

· If duration of easement is limited, it may expire
· Defeasible easement (ends upon occurrence of some event) expires automatically if/when event occurs

· Easements by necessity end when the necessity ends
· Easement ends by merger if easement owner later becomes the owner of the servient estate

· Easement may end by estoppel if servient owner reasonably relies on a statement or representation by the easement owner

· Easement may end by abandonment (“abandonment plus”)

Prescriptive easements MAY end by non-use alone for the statutory period of time.

· Easement may end by condemnation if gov’t exercises eminent domain power to take title to a fee interest in the servient estate for a purpose inconsistent w/ continued existence of the easement

· Easement may be terminated by prescription, if servient owner wrongfully and physically prevents the easement from being used for the statutory period of time

· Once easements are extinguished, they CANNOT be revived!

Negative easements

· A negative easement is the right of the dominant owner to stop the servient owner from doing something on the servient land.

· Four recognized in England  (English didn’t like it because of lack of title system; less easy to discover than affirmative easements)

· Blocking windows, Interfering with air flow, Removing support of building, Interfering w/ flow of water in artificial stream

· Expansion in US

· Unobstructed views

· Not blocking solar panels

· Conservation easements

· Landowners grant “easements” where they promise not to develop on their land

· Conservation groups buy the conservation easements or sometimes people will donate

· State and federal tax provisions

· IRS has recently limited tax break possibilities, but mostly still ok – conservation purposes test

Covenants

1. Real Covenant - a promise respecting the use of land that runs with the land at law, meaning that it binds or benefits subsequent owners of the estate.

· The original promisee-owner of the benefited land and his successors can enforce a covenant against the original promisor-owner of the burdened land and her successors. 

· May be affirmative (promise to do something) or negative (promise NOT to do something).

· “Runs with the land” means that an estate has to be involved. The covenant must be enforceable either by or against a successor to the estate in land in the covenant.
· It is NOT a condition (“upon condition that” or “as longs as”) concerning land use.  Breach of a real covenant renders the violator liable for damages; breach of a condition causes forfeiture of the estate.
· Remedy for breach either money damages or an injunction to compel upholding the promise.
· Elements:

1. must be in writing – SOF

2. intent of original parties for benefits and burdens to run w/ the land (no express writing req’d)
3. touch and concern

· Must have a logical connection to the use and enjoyment of land, or
· Must physically affect the use or enjoyment of land, or
· Promisor’s legal interest as an owner must be rendered less valuable by the promise and the promisee’s legal interest as an owner must be made more valuable by the promise

4. horizontal privity, the relationship among:
· Original promisor (owner of burdened land),
· Original promisee (owner of benefited land), and

· The affected estate in land

5. to run to successors, must have vertical privity, the relationship among:
· Original promisor or promisee under a covenant,
· The promisor’s or promisee’s successor in interest, and 
· The affected estate in land.
2. Equitable Servitude – If it looks like a real covenant, but doesn’t meet all of the elements (notably privity and in writing), it could be an equitable servitude.  Enforceable against successors in interest, but not BFP’s.
· Requirements:

1. must be in writing (often NOT required)
2. intent of original parties

3. notice 

4. touch and concern

Privity – see handout (attached)
· Types of privity

· Horizontal privity – original parties in context of a transfer of estate of land

· Originally only recognized btwn landlord/tenant; now recognized btwn grantor/grantee in US

· Vertical privity – privity btwn original promisor and assignee.

· Burdens and benefits are created via horizontal privity and run to successors via vertical privity.

Tulk v. Moxhay    (cb 746)   English Case
Facts

· P sells one of his lots to Elms; deed contained covenant requiring to upkeep garden (affirmative covenant), not put up buildings (negative covenants), and tenants of Ps remaining property could use garden for reasonable fee

· Elms then sells to D w/o deed containing the covenants 

Court’s Ruling

· Intent? – yes, court found P had clear intent

· Notice? – D says he knew of covenant from P to Elms original conveyance

· Touch and Concern? – P is benefited and D is burdened, so yes 

· In equity, it would be inequitable not to enforce agreement - Elm paid less for the land b/c of the covenant (benefit of the bargain)
Notes

· this case was in England, where they don’t recognize vertical privity – if this was in US, then it could be a real covenant (b/c in US he has privity b/c US recognizes vertical privity)

Neponsit v. Emigrant Industrial Savings Bank    (cb 755)    Touch and Concern, Privity 
Facts

· Neponsit owns whole block of land.  Broke into lots for subdivision.  
· Neponsit conveys land now owned by D to Deyers, the deed contained a covenant requiring owner to pay $4 per year, for maintenance of common lands/facilities.  Covenant says “assignee may include Property Owners’ Association” and that the money may be payable to the POA.  If not paid, grantor would have a lien on the property
· Every subsequent deed in D’s chain of title contains a provision that they were made “subject to covenants and restrictions of former deeds of record”
· D now refuses to pay the fees

Issues
· Does the conveyance touch and concern the land?

· Privity of estate? Question about vertical privity is can HOA enforce promise against D?
· HOA is not owning land
· Not a beneficiary 
· The other two provisions (writing and intent) are clearly met
Court’s Ruling
· Touch and Concern?
Affirmative covenant requires servient owner to actually do something
Negative covenant is a restriction on the land
Old English Rule for affirmative covenant: Does not recognize obligation on successor in interest to comply with affirmative agreement to pay money
Modified English Rule: Must touch and concern land in a substantial degree 

Court says they basically adopt Old English Rule but there were exceptions:
· Repair fences, boundary lines, roads, or to share maintenance of a common easement.  But court doesn’t see fee for maintenance of common areas fits into one of these exceptions.  
· Concerns/Reluctance the court has:
· Could require continuing judicial supervision.
· Might be for a long period of time and look a lot like feudal service 
· And it could impose a great personal liability on successors in interest.
· SO NY Court came up with new test to determine if covenant T&C land: 
· Do they alter legal relationship?  Benefits and burdens of the relationship
· Neponsit Rule: If promisor’s interest in land is rendered less valuable and the promisee’s interest in land is made more valuable by the promise then the benefit touches and concerns the promisee’s land.  
· Concern is that it really has to do with the land and not with the promisee and promisor.  
· So NY court struggling to come up with some sort of test that acknowledges reluctance of past to recognize affirmative agreements but it also has to deal with modern reality of subdividing.
· Under this new approach, does the $4 fee actually touch and concern the land? Court says YES Reasoning: 
· General benefit b/c roads and park adds value to land so increases benefit to the land and so it should run with the land.  
· There was a promise exacted and should be upheld b/c there will be benefits.
· Each lot is burdened and benefited.  Burdened by paying $4 and benefited by being able to use the common areas.  
· Privity of Estate: 

· Do we have vertical privity between Neponsit Realty and HOA?
· It did not succeed to any interest from Neponsit.  So how?
· Why do we let HOA take it up?  The one that collects fees and actually makes the contract with whatever company to keep up parks, sewers, roads, etc. 
· It is acting as an agent or representative for each and every property owner. (any other owner of property could have sued on their own behalf)
· It’s the members of the association, the property owners, that are actually getting the benefit of this.
· So we aren’t going to let this corporate “form” interfere with the promise
· This ruling rests in equity.  
· Court finds vertical privity b/c HOA is an assignee that is created in order to enforce the benefit of the promise.  
Note

· This is the rule we live under today - we now recognize HOA’s can bring suit 
Caullett v. Stanley    (cb 768)    Touch and Concern 
Facts
· P’s buy lot from D, clause in deed read, “The grantors reserve the right to build or construct the original dwelling or building on said premises” - “covenants running with the land... [which] shall bind the purchasers, their heirs, executors, administrators, or assigns.”
· D later builds a dwelling and doesn’t offer P (grantor) to build it first, as deed required 
Issue

· Is this a real covenant; does it touch and concern the land?

D’s Argument

· on of the foremost considerations of fixing the price of the lot, and one of the primary conditions of the sale as it was effected, was the understanding that when the purchasers declared themselves ready and able to build, D would act as general contractor (benefit of the bargain)

Rules
· The point of a real covenant is to make the promise last into perpetuity.
· Real Covenant:
· Writing - yes
· Intent - yes
· Touch & Concern – in question  
· Horizontal Privity – yes, direct sale 
· Vertical privity: don’t worry about this b/c it is original promisee and promisor
Court’s Ruling
· Court says it does NOT touch and concern – so not a real covenant or equitable servitude and thus, not enforceable:
· Too ambiguous 
· What can they build? There is no description of type of structure, price, etc…
· Doesn’t effect use/value of grantor’s retained land 
· Court says it must exercise direct influence on the occupation, use, or enjoyment of premises.
· There might be a burden to the land, but no benefit (only benefit it personal to P)
· Promise was in gross: Court says it is a commercial advantage personal to Stilwell and doesn’t impact value of land or alter legal relations to the land.
· What is really at issue here is reluctance to restrict alienability in situation where there weren’t enough details discussed.
Scope of Covenants 

Hill v. Community of Damien of Molokai    (cb 773)    
Facts

· D is a non-profit organization which provides homes for people w/ AIDS
· D leased a home in a neighborhood for 4 people w/ AIDS – neighbors (P’s) brought suit claiming violation of covenant requiring homes to be used for “single family residences” only 

Issues
· Scope of Covenants
· Residential v. commercial
· Single-family v. related by blood or law
· Fair Housing Act – provides that it is unlawful to discriminate in sale or rental to anyone b/c of handicap (Congress has included people w/ AIDS as handicap for purpose of FHA)
Lower Court
· Trial court found group home violated the residential use restriction. 2 main findings:
· D uses the house as a non-profit hostel

· D’s use of the house is closer to healthcare facilities, apartment houses – more commercial
· Supreme Court reverses on both issues.
Court’s Ruling 

· Rules of Construction for whether restrictive covenant should apply
· If the language is unclear or ambiguous, the court will resolve the conflict in favor of free enjoyment of property and against restrictions.
· The court will not read restrictions on use/enjoyment of land INTO the covenant by implication.
· The court must interpret covenants reasonably but strictly, so as not to create illogical, unnatural or strained constructions
· The court must give words in covenants their ordinary and intended meaning.
· Concerning residential use, the court found the home was being used for residential purposes in compliance w/ the restrictive covenant 
· Court considers: traditional family atmosphere (the group home was aimed at creating a family-like system for those w/ AIDS)
· Concerning the single-family issue,  court says yes it is single-family   
· group home complied w/ city-wide single family ordinance code
· public policy – the fed govt has expressed desire to remove barriers from preventing people from disabilities from living together in neighborhood settings 
· other jurisdictions have held restrictive covenants mandating single-family residences do not bar group homes in which the occupants live as a family unit 
· the group home exhibits the kind of stability, permanency and functional lifestyle which is equivalent to that of the traditional family unit 
· Neighbors also argue about traffic: 
· Common argument made and common losing argument
· Court says covenant not directed to traffic at all or number of cars a family might have.  
· Single family could generate as much traffic as a group home especially if everyone had a car.
· Court went on to examine the FHA provision prohibiting discrimination regarding disabled persons:
· This is just dicta b/c court already ruled in favor of D

· Even if we were to adopt neighbors’ interpretation, we would still find for the community b/c such restrictions would violate the FHA.  
· Three Potential Claims:
· Discriminatory intent
· Don’t find community’s allegations enough
· Discriminatory impact
· Found neighbors did meet this 
· Failure to make reasonable accommodations
· If accommodation doesn’t completely violate covenant and if it doesn’t impose some great financial hardship or administrative burden basically I think you have to accommodate.
· Court says the neighbors could easily have accommodated.  Didn’t fundamentally alter covenant governing the community
Notes

· TX Code

· “Family home” is a residential home that meets the definition of and requirements applicable to a family home under the Community Homes for Disabled Persons Act.  A restrictive covenant may not be construed to prevent the use of property as a family home.  However, any restrictive covenant that applies to property used as a family home shall be liberally construed to give effect to its purposes and intent except to the extent that the construction would restrict the use as a family home.
Shelley v. Kraemer     (cb 783)    
Facts

· neighborhood agreement said none of the property in the neighborhood should be owned by anyone outside of the Caucasian race
· owners in the neighborhood sold their house to Shelley, a black couple, and the neighbors brought suit claiming violation of the restrictive covenant 

Issues - Rules
Enforcing Racial Segregation
· Social Norms – races not mixing
· Violence – prevention of violence by enforcing the norm 
· Nuisance law
· Actually used to enforce racial segregation (early on)
· Cases found mere presence of newly freed black people was a nuisance
· P who complained that neighboring owner was harassing him and creating a nuisance by renting property to blacks
· Racial zoning
· Baltimore first city to enact one in 1910
· Racially restrictive covenants
· At this point FHA encouraged racially restrictive covenants
· By the time this case came about, racially restrictive covenants were the only remaining legal means of segregation in housing.
· Missouri deed: Deed itself didn’t say anything about the racially restrictive covenant.  Didn’t occur in the course of the conveyance of the property.  
· Precedent: Supreme Court of Missouri and Michigan previously upheld similar restrictive convenants
· No horizontal privity: privity must arise with the transfer of land
· Covenant was not in chain of title, nothing signaling for them to look for this side agreement.  Not even as good as Mother Hubbard clause.  Didn’t even put you on notice that there could be something else that you need to find.
· Also there is a touch and concern problem
· Old CL ideas
· Alienability: Public policy concerns about alienability.  We strike down covenants as unreasonable restraints on alienation.  Adversely impact sellers by depriving them of a part of the market, mainly non-whites (in this case), and also these restrictions adversely impact buyers from keeping them from purchasing property wherever they want.  Petitioners also noted adverse health, economic, and housing effects.  
· RAP: Agreements were going to run for some considerable amount of time, we are concerned about earlier owners having control over what later owners do.  That is one of the values of a real covenant though.  Court could have found that it violated the RAP b/c the Missouri one lasted for 50, Michigan one lasted for 34 years.  
· Note: you don’t need to know all these details for the exam; these details are possible bases for the SC to invalidate the agreements
Court’s Ruling – US SC
· Supreme Court didn’t rely on any of these basis and went to Constitution
· What did court use?
· 14th Amendment - found state action.  If courts enforce this housing covenant that qualifies as state action to fall under the 14th amendment.  
· Judicial enforcement of private restrictions is state action bound by the 14th amendment.
· Other possible answers to state action puzzle
· Judicial overreaching – SC is concerned with the lengths at which courts would go to enforce the restrictions.  Orig. agreement in Shelley signed by 30 of 39 owners.  5 of the non-signing owners were black and had lived there for some time.  Shelleys had no notice, and there were already black people living in the neighborhood so no inquiry notice.  No horizontal privity.  Difficult even under “value” idea b/c there are already minorities in neighborhood.  So courts were going to some lengths to enforce these restrictions.  Perhaps SC did this to stop that ct overreaching.
· Private takeover - Private continuance of invalidated racial zoning ordinances.  Taking over gov’t function that zoning would provide, and now want to use courts to enforce what was basically racial zoning.  SC wanted to prevent the private takeover of racial zoning.  It’s not ok for govt to do it OR for private orgs to do it in place of gov’t.
· Enforcement of custom: Court is acknowledging customary norms of racial segregation but is unwilling to enforce that custom.  Enforcing those customs has been widely held to be state action.  
Termination of Covenants 

Western Land v. Truskolaski    (cb 786)

Facts
· Homeowners (P) in subdivision don’t want D to construct a shopping center on a parcel of land w/in the subdivision. 
· When appellant originally subdivided all the land, it put a single-family restrictive covenant on all of it.  
· Homeowners now want to enforce that restriction as to the parcel in question to prevent D from building the shopping center
D’s Argument


· the subdivision has so radically changed since the creation of the covenant as to nullify its purpose

· Increase in traffic, increase in commercial development, highest and best use of property would be commercial, there had been waiver or abandonment of agreement b/c of violations of the covenant.  
Trial Court

· upholds the covenant

Court’s Ruling

· there is substantial evidence to support the trial court’s findings that the covenants were of real and substantial value to the residents of the neighborhood – the fact that the conditions have changed are not enough to invalidate the covenant 

· Developer will only be relieved of obligations if restrictions can no longer accomplish what they were meant to accomplish. – which is not the case here 
· Reasoning: Three Reasons NOT to lift restrictions
· The owners of the border lots get more than they bargained for (probably paid less for border lot than the interior lot b/c they will be subject to more traffic and more noise). If you can now sell it for commercial purposes they might get a windfall because he will be able to sell it for more than he bought it for.
· The owners of the interior lots get less than they bargained for. (When you take out the border you are subjecting interior lots with something that they didn’t bargain for)
· Lifting the restrictions for the border lots would create a domino effect.
Notes

· Damages v. Injunctions (damages as other possible remedies that might be more fair and efficient) - If the market has determined that the value of the land is higher if it is used commercially, isn’t society better off economically by permitting the change if Western Land Co. pays damages?
· Damages 

· transactions costs of negotiations (holdouts, freeriders, etc…)
· a damage remedy gives Western Land Co. all the potential gains from the trade

· Injunction
· an injunction gives the neighbors a large portion of the gain if a transaction could take place
· Note: overall economic gain possible if the value of the land as commercial is more in than value of the land as residential and the total damage amount to the homeowners (there could seemingly been an overall societal economic benefit by granting some damages)

· Alternative option – court could order a damage smaller than the amount of surplus btwn residential and commercial use plus a proportional share of the gain to the homeowners and if developer didn’t pay it, then it could order an injunction 
Rick v. West     (cb 790)
Facts

· Rick owned 62 acres which he subdivided and placed covenants limiting to single-family use
· The land was later zoned as residential 
· Rick sold lot to West (D), who built a house

· Rick later sold lot to industrialist – sale was subject to land being rezoned for industrial use

· The town rezoned only the land Rick sold to the industrialist, but left West’s land (as long as all of the rest of the 62 acres) zoned as residential 

· Rick later sold to P’s who wish to sell to hospital (non-family use), West (D) refuses to lift the covenant 

P’s Argument

· the conditions have changed in the neighborhood (industrial use) so the covenant should no longer apply

Trial Court

· Ruled in favor of D, upholding the covenant saying there has not been substantial change to the neighborhood and no change to D’s lot in particular 

Court’s Ruling

· covenant upheld b/c it is not outmoded and affords real benefit to the person seeking its enforcement 

Notes

· Restatement – Termination of Servitudes due to changed circumstances

1. change has taken place since the creation of the servitude which makes it impossible as a practical matter to accomplish the purpose for which the servitude was created, the court may modify the servitude to permit the purpose to be accomplished. If modification not practicable, the servitude may be terminated.
2. If the purpose of the servitude can be accomplished, but b/c of changed conditions the servient estate is no longer suitable for uses permitted by the servitude, the court may modify the servitude to permit other uses under conditions designed to preserve the benefits of the original servitude. 

· Defendant’s rights – D was granted enforcement of the covenant due to his real benefit gained 
· Needs of the public as determined by public authorities – the town board decided to rezone the land, perhaps demonstrating that it thought the public would be better served by a hospital instead of a residential development.
Common Interest Communities 

· Almost every state has statutory scheme for organizing a common interest community

· The statutes require a declaration of rules governing the community, which must be disclosed to purchasers

· In most, a homeowners association, in which all homeowners are automatically members, enforce the servitudes set forth in the declaration establishing the common interest community

· Governed by board elected by its members
· The distinctive feature of a common interest community is the obligation that binds the owners of individual lots or units to contribute to the support of common property or other facilities or to support the activities of an association whether or not the owner uses the common property or agrees to join the association 

· The homeowners association in addition has power to raise funds reasonably necessary to carry out its functions. In most such communities, the power to levy assessments is enforceable by fines and a lien on the individual property. (like in Neponsit)

· Covenant Requirements

· any req of horizontal/vertical privity is met bc the original purchasers are all in privity w/developers and subsequent purchasers are all in privity with original purchasers

· Any req that covenant touch and concern land almost always met.

· Negative covenants restricting use are almost always held to T&C, as are affirmative covenants to pay dues to a homeowners association

· Condominiums 
· Each unit in a condo is owned separately in fee simple by an individual owner

· The exterior walls, land beneath, the hallways, and other common areas are owned by the unit owners as tenants in common 

· Each purchaser, by accepting the deed, becomes an association member and must abide by its bylaws 

· Each condo owner is liable for a monthly charge to maintain common facilities

· The association may have the right to make improvements and charge the unit owners their fractional share – enforcement of obligations may be covered by state statute or condo declaration

· In all else, same rules apply as any common interest community 

Nahrstedt v. Lakeside Condo Association    (cb 800)

Facts

· P lived in condo w/ 3 cats

· P was unaware that condo had covenant not allowing pets

· P sues condo b/c condo is fining her every month for the cats

· P claims her cats noiseless and indoors only, so the covenant is unreasonable 

Rules

· Cal Civ Code: covenants in recorded common interest communities are assumed to be valid, unless un reasonable 

· General Rule – courts will not enforce a restrictive covenant when the harm caused by the covenant is so disproportionate to the benefit produced that the enforcement of that restriction ought not to be enforced OR violates public policy 

· the person challenging the covenant has the burden of proof of showing covenant is not reasonable, but rather arbitrary and capricious 

· ways to do this: costs are outweighed by benefits, show discriminatory effects against certain people
Lower Courts

· Trial court - there is an assumption that covenants adopted by condos are valid and there is not enough here to overcome this assumption
· Appellate court reversed saying the objectionable conduct must interfere w/ other condo owners and this conduct isn’t

Court’s Ruling

· certain covenants that might not work in normal single-family residences do work in condos where walls are shared

· court considers original covenants (such as this one) to have more power than later passed covenants

· when measuring the costs and benefits of the restriction, the reference should be to the common interest community as a whole, not the individual owner only 

· court finds the restriction is rationally related to health, sanitation, and noise and P has not brought sufficient evidence to show the burden of the restriction  is “so disproportionate” to these legitimate benefits  
Notes

· Policy - pros of enforcing covenants: reinforcing buyers who paid in reliance on covenants being reinforced 

· courts are generally disinclined to question the wisdom of agreed-to restrictions – this rule does not apply, however, when the restriction comports w/ public policy (but this is not the case here)

----- Eminent Domain & Takings -----

5th Amendment – “Nor shall private property be taken for public use, w/o just compensation.”
· Kelo: 5th amend is a floor requirement, states can increase the burden on the govt to take

Eminent Domain – a forced sale at a judicially determined price with compensation paid to the original owner. 
· The compensation recognizes that the original owner had an entitlement, but that entitlement was only protected by a liability rule (as opposed to a property rule).

· FMV is commonly thought of as just, but what about personal attachment costs? (FMV is what a willing buyer would pay a willing seller)

· Some jurisdictions have statutory compensations

· relocation expenses

· payment for loss of good will (when businesses are forced to move)
Kelo v. New London    (cb 945)  2005
Facts

· City of New London was in economic downturn w/ low population and low employment

· The city govt developed plan for parks and other leisure activities to make city more attractive for incoming Pfizer facility 

· Homeowner in the proposed area to be taken by eminent domain refuses to sell and brings suit

P’s Argument

· the city is taking for private purpose, not public use

· wants a bright line rule saying eminent domain must be for direct public use/property 

· govt must show reasonably certainty that the expected improvements will actually occur

Precedent

· Berman: property taken doesn’t need to be blighted
· Hawaii: developed a system to take title from landlords and give it to tenants to prevent oligopoly of land (important precedent b/c it took private property and gave it to private parties)

· These precedents are why prof thinks Kelo was not a surprising ruling 

Court’s Ruling

· rejects P’s request for a bright line rule – says the taking will benefit societal economic development, which will help all public – test is public benefit, not strictly public use (new majority rule)
· there should not be a bright line rule b/c precedent says otherwise and promoting economic development is longstanding govt role

· court rejects P’s argument requesting reasonable certainty of results b/c there is no precedential support, court defers to local legislature – std of review is one of deference
Concurring (Kennedy)

· the deferential std of review should not hide the fact that a taking should not survive the public use test if there is a clear showing that the purpose favors a particular private party w/ only incidental benefits to the public (not saying that is exactly happening here, but warning that maybe a stronger std of review should be used under that situation)

Dissent

· this is different from Midkiff b/c that case involved blight and the govt was trying to fix up the blight – here there is no blight 

· While New London is in economic downturn , there is no blight

· You must be correcting an affirmative harm to the public to take from eminent domain (this would extremely limit eminent domain – what about stadiums?)

Notes
· the majority included that the states are free to tighten restrictions for eminent domain in there state

· Public reaction: the public’s heated reaction lit a fire under state legislatures to make them pass legislation that at least appeared to be more protective of private property rights.
Merrill’s Public Use Framework (2 schools of thought)
1. Utilitarian – system of ED in order to avoid holdouts; wants “public use” interpreted broadly

2. Moral – focuses on property owner and views ED as govt coercion of private property – govt should only take property when strong moral benefit to the public (strict construction)
Note: majority opinion balances individual and community benefits 

Poletown v. City of Detroit    (pg 984)   1981, Michigan SC
· city wanted to take private residences land for GM plant

· Court said when land is taken from private to private owners, a heightened std of review should be used:

1. public interest must be dominant interest

2. public benefit must be “clear and significant”

· neighborhood was destroyed

County of Wayne v. Hathcock    (pg 954)   2004, Michigan SC
· overrules Poletown
· Court says ok to transfer from private to private when:

1. for enterprises generating public benefits whose very existence depends on the assembled land, or
2. the private entity remains accountable to the public in its use of the property (highly regulated), or
3. the land to be condemned itself is based on public concern (“blight”)
Takings
Taking – 1) when govt actually takes land through occupation (rare) or 2) when govt regulates the land to point where property owners claims his property rights have been taken w/o just compensation

· problem is govt cannot afford to pay just compensation in all regulation situations

· not as worried w/ public purpose (as in ED cases), presupposes govt interest is valid (Lingle)
3 Categorical Rules

1. Permanent physical invasion by govt or authorized by govt is a taking (Loretto)

2. Regulating a nuisance or public bad is NOT a taking (Hadacheck)

3. When the value of the land is essentially wiped out it is a taking (Lucas)

Note: If none of the 3 categorical rules are met, then do a Penn Central analysis 
Loretto v. Teleprompter Manhatten CATV    (pg 960)

Facts

· NYC law requires landlords to allow cable TV cables on their roofs

· P is landlord and claims the cables taking up space on the building constitutes a taking

Issue

· Does the minor, but permanent, physical occupation constitute a taking?
Court’s Ruling

· SC says yes – it is a taking; this was a permanent physical occupation, not just a temporary physical invasion – Permanent physical invasion by govt or authorized by govt is a taking
· Remanded back to state court to determine just compensation, state court found just compensation amount to only be $1

· When physical invasion reaches extreme of permanent physical occupation, a taking has occurred
Notes

· even when a court finds a taking, if a public use is found, it is allowed for just compensation
· if a taking is found, just compensation required, but state can cease the taking and is then still liable to pay compensation for the time when taking occurred
Hadacheck v. Sebastian    (pg 973)   1915, US SC
Facts

· city law prevents brick making factories in city zone

· P owns land that is valuable only b/c of its clay (for making bricks)

· P claims taking b/c w/o being able to use the clay to make bricks, his land is almost worthless

P’s Argument

· the ordinance wipes out D’s “investment-backed expectations”

City’s Argument

· the brick making creates pollution and noise and the legislation was made in good faith to the community

Court’s Ruling

· the ordinance does not prevent P from taking clay from his land and taking it outside the city to make into bricks 

· defers to city’s judgment in finding the brick factory a nuisance 
Notes

· court could have handled this like Spur, where the cattle ranch had to move but was paid – instead the court says the city is authorized to prevent public harm and not compensate when it does so
Penn Central v. City of NY    (pg 990)   1970, US SC 
Facts/Law

· P owned terminal designated as a landmark by the city through the Landmark Preservation Act, which required P to get approval from city for any changes to the structure; requirements:

1. keep structure in good repair

2. must have approval by city to make structural changes

· P enters into lease w/ 3rd party (UGP) where some alterations need to be made – approval was requested and could be granted by 3 separate procedures

1. P could apply for certificate of appropriateness
2. P could apply for certificate of no effect on protected structural features 

3. P could apply for certificate of appropriateness b/c of “insufficient return” (w/o changing the structure, the land would severely lose value)

· The city denied all approval of P’s plans to change building 

· P was granted “TDR’s” –lets an owner use building rights that are being restricted by one area b/c of landmark status to transfer the rights to other sites, allowing the property owner to go beyond what they would have been able to build there (this is city’s version of compensation)

Issue

· What category does this fall in?

· if anything, maybe Lucas b/c taking away all value above property (preventing from building up)

· Conceptual Severance (whole v. discrete segments): should you look at property as whole or as discrete segments when determining effects?

P’s Argument

· P wants discrete segments b/c then he can claim Lucas category applies b/c 100% of air space is taken away

Court’s Ruling

· SC holds that property should be looked at as a whole, so part of the whole property is being taken away, not complete devaluation – so no Lucas category 

· Since this case doesn’t fit neatly into any of the 3 categories, the SC does an ad hoc inquiry about the particular facts of the case; factors:

1. character of regulation (physical invasion or regulation)

2. economic impact of the regulation upon the private property owner (diminution in value is not enough for taking by itself)

· SC found the TDR’s given by city offset the economic impact, instead of just using them in a just compensation inquiry after a taking is found

3. extent to which regulation interferes w/ distinct “investment backed expectations” of the property owner (looks back to owner’s original expectations)
· SC finds the original expectations for P were to use the property as a train station only, which he can still use it as

· Must be a great impact on the primary expectation and the law in this case does not interfere w/ that primary purpose
Concurring – Scalia

· the majority says the TDR’s should be taken into account when determining if a taken has occurred, Scalia thinks the TDR’s should only be considered when determining just compensation, after a taking has been found

Dissent

· thinks there was a taking and the TDR’s can operate as just compensation

Lucas v. South Carolina    (pg 1006)   1992, US SC
Facts

· Lucas bought 2 lots on shore, neither of the lots were under regulations from Coastal Council

· Coastal council expands regulation and now includes Lucas’s 2 lots 2 yrs after Lucas buys them

Lower Court

· state court says all value has been eliminated but this is a nuisance control, so no taking

· state does not challenge that all value has been eliminated (possible mistake; see Blackmun dissent)

Court’s Ruling

· Compensation is required when govt action deprives the property owner of all economically beneficial use of the property if it goes beyond what the relevant background principles of state nuisance and property law would dictate. (law must do more than duplicate the result that could have been achieved in the courts)

· Basically, state wont have to compensate if the thing being restricted was not in the original bundle
· even if the regulation is controlling a possible nuisance, the complete devaluation of someone’s property is a taking 
· so if Lucas and Hadacheck are at odds, Hadacheck wins?  What if P buys land, then govt declares nuisance and eliminates all value? Who wins? – If building a house there would have been considered a nuisance under the common law, according to Lucas, the govt would win.
Dissent – Stevens

· this ruling freezes the local common law by restricting legislature’s ability to govern the rights and uses of property 

· rules governing land use should focus on the future, this puts too much emphasis on the CL of the past

· the majority’s rule is arbitrary b/c it is almost impossible to tell when land is devalued by 99% or 100% and even if that decision is made, why is 100% yes and 99% no? – it’s too arbitrary 
Dissent – Blackmun

· this rule is going to far to address the problem

· there is still value in the land b/c it can be used for camping, fishing, etc.. and you can still exclude others, so there are still some “sticks in the bundle”

· this is preventing a nuisance and since property owners never had right to be a nuisance, the state has not taken anything

· the historical background given by majority is just a pick and choose history b/c the history of regulatory takings does NOT support this ruling

· this is nothing more than replacing the legislature’s judgment w/ the court’s

Notes

· this case can be seen as moving power from local legislatures to the courts

Palazzolo v. Rhode Island    (pg 1025)   2001, US SC
Facts

· P shareholder in SGI, which bought 3 parcels of property – there were already some regulations on the land
· P later bought out other shareholders and became sole-shareholder of SGI

· Further regulations passed further limiting the property 
· SGI goes under and P becomes personal owner of property
· P sent several requests to improve on the land to DHR (regulatory group), all requests were denied

· P claims taking, demanding compensation

Lower Courts

· when property came into P’s personal name the regulations were already passed (no “investment backed expectations) 

· and since some of his land is upland that is not restricted there is still some value, so no Lucas 
Court’s Ruling

· agreed w/ lower court that value remaining in upland prohibited a Lucas category (conceptual severance – must be taken as whole)

· disagreed w/ lower court that just b/c the regulations were passed before P became owner then they cannot be a taking – a taking doesn’t just disappear upon transfer

· mere enactment does not make a regulation a “background principle” (enactment times of regulations is useful when determining the reasonableness of investment backed expectations (still only one factor), not just in a Lucas analysis)

· remanded for Penn Central analysis to determine if taking had occurred 

Tahoe-Sierra Preservation v. Tahoe Regional Planning Agency    (pg 1031)   2002, US SC
Facts

· group of people who own land near Lake Tahoe bring taking action when ordinance prevents them from building on their land fro a certain period of time (moratorium)

· the ordinance is passed to prevent slide-off from mudding the water in Lake Tahoe

· P’s claim Lucas b/c all value gone for a period of time

Lower Courts

· DC found Lucas taking b/c all value destroyed (even though temporary)

· AC refuses to separate rights into time segments (conceptual severance) so finds no Lucas category; property must be taken as whole (physically and temporally)

· should use a Penn Central analysis – but P’s failed to challenge the DC’s rejection of Penn Central claim, so no taking

Court’s Ruling

· parcel should be taken as a whole, this includes time

· no new categorical rule for complete temporal takings

Notes

· First English – holds if taking takes place, govt must pay from time occurred, not just when ruling was made

Lingle v. Chevron, 2005

Traditional Rule

· if regulation doesn’t substantially advance govt interest then there is a taking (essentially a means-ends test)

· SC rejects this rule

Court’s Ruling

· Lingle separates takings cases from due process cases

· Takings law is a question of the nature and magnitude of the burden on the property owner and how the burden is spread across the property owners

· Rejects “substantially advances” as doctrinally untenable

· takings law presupposes the govt interest is valid 

· Practical difficulties – you must review almost all regulations and courts are not well suited for this 

Post-Lingle

· no more discussion of whether the regulation substantially advances govt interest

· Process for Takings cases:

1. Is there one of the 3 category rules present?

2. If not, use the Penn Central factors ad-hoc analysis (normally the court will NOT find a taking under this analysis)

US Court of Appeals – Federal Circuit 

· Same level in the “hierarchy” as the regional circuit courts (appeals go directly to the U.S. Supreme Court).
· Twelve judges – all located in D.C. Court sits in panels of three.
· National subject matter, rather than regional jurisdiction; 14 statutory “heads” of exclusive jurisdiction (28 U.S.C. 1295(a)).
· Hears almost all patent appeals from district courts and the U.S. Patent & Trademark Office (USPTO) (approx. 25- 30% of the docket). - Hears trademark appeals from the USPTO.
· Hears cases from the Court of Federal Claims, district courts, and from other courts in certain situations where a monetary judgment or other relief is sought against the government (e.g., tax, government contracting, and takings cases) (a substantial portion of the docket).
· Hears cases from the Court of International Trade (a sizable portion of the docket).
· Hears “labor” law cases from the Federal Merit Systems Protection Board, and hears cases on appeal from the Veterans Affairs system (a substantial portion of the docket).
· Hears cases from several other miscellaneous sources that do not produce a significant portion of the court’s docket.
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