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I. Basics

A. Changing Trends of Family Law

1. Old way:  extended family was a very important bond.  Now:  the connection has become more attenuated.  There are impacts on inheritance law and divorce law. 

2.  Changes

a) Increases in people living alone

b) Decreases in married couples with children

c) 1 out of 3 children are born to women that are unmarried

(1) In TX, until 1970 if you had a child while unmarried you couldn't demand child support from father.  No legal right.  

B. Governmental Involvement

1. How involved should the state be with regard to family formations? International feelings on the topic vary.
2. We distinguish between leaving property to spouses and siblings
a) Can devise to spouse w/o inheritance tax, but to siblings would be taxed.  

b) New change to make it this way in the States

c) Why encourage people to leave it to spouse?
C. Family law is generally state-law based

1. Family law is a STATE ISSUE!

a) Closer to the constituents 

b) Easier to have it split down on a state level by preferences

c) US is so large and diverse 

2. Regulating Family Living Arrangements - Moore [11](US)

a) Ordinance placed limits on the types of blood relatives that could live together

b) Court held due process violated when statute tried to limit two grandsons that were cousins from living with grandmother

3. Mean duration of marriage is approximately the same. Family composition changed & the law has had to respond to these circumstances—to regulate family-as a defined unit v. family-functional unit.

4. Ankenbrandt v. Richards (19) Fed 

a) RULE: Generally, there is a domestic relations exception to federal jurisdiction, but it doesn’t apply to actions for tort damages; rather it applies to issues such as divorce, alimony, & child custody.

b) Federal courts shouldn’t hear cases that fall within the domestic relations exception (divorce action, alimony action, child custody action) because:   
(1) Continuous follow ups were necessary, enforcement was necessary

(2) State courts are better because the rest of the apparatus is at the state level

(3) Specialists in family court: judges, etc. 

(4) Overburden the court:  more than 1/2 of all civil actions are domestic relations.  Concerned about being swamped with litigation 
c) But here, she was seeking tort damages for abuse of the children

(1) The district court erred by claiming Younger v. Harris and refusing to hear the case. 

(2) Younger looked at the concern of interfering with a state court proceeding…here there was no state court proceeding. 

(3) Diversity jurisdiction would apply in a case like this.
d) Supreme Court reaffirms the idea of the domestic relationship exception 

e) The concurrence agreed that the lower court did have jurisdiction but disagrees that the diversity rule contains an exception for domestic relations (not in statutory or case law). 

5. Applying the domestic relations exception: 

a) Doesn’t apply if there is a federal question 

b) Applies to divorce action, alimony action, child custody action…but shouldn’t apply to “cases in which the status of the domestic relationship has been determined as a matter of state law and has no bearing on the underlying action.” (courts don’t really know what this means) 

c) Even seems like it is okay for a federal court to hear tort case regarding hiding assets during a divorce proceeding. 

6. But Congress has become very involved in family law…

a) FMLA, child support, kidnapping, VAWA 

7. Judicial Intervention in the Intact Family

a) Courts disfavor entering into family disputes when the marriage is intact.

(1) McGuire [36] - Reversed decision of trial court to give spousal support to wife in an intact marriage. Husband was a miser that did not provide well for her, but decided could not do anything until the marriage ends.  Didn't want to open that door for those disputes

(a) increased litigation

(b) We don't want them in our households!!

(c) Judges probably aren't the best to resolve household disputes

b) Traditional US approach

(1) If you can't resolve it your remedy is divorce

c) Most states have a statute like TFC 2.501 (duty to support spouse)
8. Majority of the cases will be about marriages that have already broken down:  not those where the parties are still living together  
D. Family Violence & Privacy
1. Early on tended to do nothing about domestic violence 
2. Automatic Prosecution of Abusers: went to mandatory arrest in cases of marital violence
a) Backlash:  less likely to report the abuse, increase retaliatory violence, economic impact on family
b) Not optimal solution but appropriate response is still researched 

3. Parental Discipline:  Peter G. & Others
a) In the US it is still accepted that parents have the ability to use reasonable force to discipline their children

b) Why the distinction when Europe thinks it should be totally forbidden?
c) If it is okay up to a certain limit:  the problem is what is the limit

d) Line drawing: Use of an object, frequency, age (under 2 and teenagers are not okay) (Canada), body area, intention of the parent (was it to discipline the child and help him or to hurt him), can the child understand the use of force 
II. The Regulation of Marriage 

A. Overview

1. US has defined marriage to a tradt’l notion; marriage has become more important for the notion of rights & benefits; there is a difference b/w civil law & religious beliefs; 

B. Constitutional Limitations on the Regulation of Marriage

1. Griswold v. CT [60] SCOTUS 

a) Right to marry is part of the fundamental right of privacy implicit in the 14th Amendment (see case facts later on). 

b) married people have a right to contraceptives
c) Scalia: would allow moral legislation unless fundamental history

d) Douglas: zones of privacy for married couples

2. Eisenstadt extended that to unmarried couples.  

3. Danforth & Casey:  consent of the father when the woman wants an abortion, in both of those instances it intruded on a privacy right of a woman.  

4. Compared to McGuire:  state can't intrude with family life because they aren't likely to resolve it when the court is involved.  

a) Private disputes between people in an ongoing relationship 

5. Lawrence v. TX [66](US) - Same sex intimate contact protected (quasi fundamental right)

a) Kennedy: based finding of fundamental right on prevailing view in Europe and zone of privacy that creates liberty interests for adults to engage in sexual behavior. 

(1) Legislation initiated in the 1970’s so it was not “criminal” before that. 

(2) This is a criminal sanction w/ penalties as opposed to civil law  
b) Scalia: does not think international norms are relevant

6. Anti-polygamy Statute Challenge: Does Lawrence require recognition?

a) Lawrence does not say states have to accept gay marriage, so maybe not all relationships have to be recognized

b) Not talking about criminalization though, only about refusing a license to marry

c) Green [89] - challenges based on Lawrence and free exercise clause

7. Prostitution: argue that there is a legitimate SI to regulate prostitution b/c of health and crime concerns 
8. Zablocki v. Redhail [77] (Supreme Court) 

a) Facts: Wisconsin statute said that residents who are paying child support cannot get married without proof of compliance and demonstrating that the children are not and are not likely to become public charges. 

b) Holding: The statute violates the Equal Protection Clause, b/c the burden is too high & might create an absolute barrier to marriage in certain instances.

(1) RULE: Because marriage is a fundamental right, a statute regulating it “cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.” (strict scrutiny). It c/n be too high of a burden as to create an absolute bar.  Thus, you cannot bar marriage b/c of failure to pay child support.  

c) The state claimed that the state interests are fulfilling obligations, counseling, and protecting the welfare of the children…this is sufficient. BUT underinclusive & overinclusive
(1) The statute doesn’t really provide a counseling or collection mechanism. And the state can find many other ways of enforcing collection which aren’t as intrusive. 

(2) The state also claims that this will prevent people from having more children and becoming delinquent in more child support obligations. But the state doesn’t really say how this will work…people can still have children; they will just be out of wedlock.
(3) It could function as a collection device or it might allow more illegitimate children or hinder one’s ability to have more financial stability from the intended future spouse.  

d) This has been extended to prisoners (to the ability to be marry…but you can regulate prisoner’s marrying). 

e) Concurrence: Doesn’t believe that the Equal Protection clause is at issue . . . it deals with “invidiously discriminatory classifications.” This statute doesn’t really create “classifications,” instead it just affects some people and not others. Does believe that it exceeds proper regulation, but under the Due Process clause. Doesn’t believe there is a right to marry. Also believes it affects the poor more than the rich. 

f) Concurrence: Majority sweeps too broadly . . . should exempt those that can’t afford it. 

(1) Concurrence: May be valid reasons for treating married and unmarried differently. Thinks this is economically based . . . discrimination between the rich and the poor is so irrational that it wouldn’t work under Equal Protection. Advocates intermediate review.

(2) Dissent: Thinks the statute should only have to pass the rational basis test under Equal Protection and that under Due Process, it only needs to bear a rational basis to constitutionally permissible objective. 

g) See TFC 2.004 & 2.009--Application should contain statement for person to answer whether they are delinquent in child support, but county clerk can’t refuse license if they are delinquent
h) Absolute prohibitions to marry are not dead in the water, but they will have to endure strict scrutiny analysis.  

9. Substantive Requirements for Entering Marriage (you have complied with the requirements of Chapter 2, but that isn’t enough) 

a) C/N be a void or voidable marriage: Valid marriage—TX has a rebuttable presumption that all marriages are valid  

10. Conflict of laws

a) Validity of a marriage is governed by the law of the place of celebration

(1) Unless, it violates strong public policy of another state which had the most significant relationship to the spouses and the marriage at the time of the marriage

(2) Or if the home state has a law saying that it won't be, to avoid it. 

b) Common law

(1) Usually valid in a state that doesn’t recognize it

(2) Doesn't offend public policy
11. Void Marriages:  RULE—void means it never existed.  There is no action required to terminate it.  Generally when an important policy is violated 
a) Examples—Gay Marriage: 

(1) In TX you cannot get a license & therefore it is always void (see Section 2.001(b))

(2) Recognizing other states/countries marriage—recognize unless contrary to public policy if valid in place where marriage occurred.

(3) Divorce:  Generally not recognized if done outside the US b/c of residency requirement

(4) TX: Same sex marriage occurring somewhere else—TX would not recognize (2.001 & 6.04) b/c against public policy—it would be void.  TX 6.204 - no recognition for same sex marriages entered into elsewhere 
(5) Federal Defense of Marriage Act:  only married if you marry someone of the opposite sex.  This matters for taxes, social security, health benefits. (104n4)
b) Goodridge:  Mass.
(1) Rational basis arguments for excluding 

(a) Gender EPA:  it harms both genders equally.  Doesn't really harm men or women more than the other.  

c) Procreation

(1) Can't naturally have children together 

(2) Doesn't matter in heterosexual couples:  we don't discriminate when old, barren, etc want to marry
d) Optimal setting for child rearing

(1) Won't have a parent from each gender to socialize with

(2) No real answer on this, as to whether heterosexual couples as opposed to same sex do the optimal setting.   
e) Transsexuals:  majority rule is that a person’s gender is determined at birth (TX too)
f) Examples-Consanguinity

(1) TFC 2.004:  Cannot be related as ancestor or descendant by blood or adoption; brother or sister, whole or half, adoption; parent's brother or sister, whole or half, adoption; son or daughter of brother or sister, whole or half, adoption; current or former stepchild or stepparent, adoption; son or daughter of a parent's brother or sister, whole, half, or adoption

(2) Reproduction concerns (genetic issues)

(3) Family harmony - marrying blood relatives creates conflicts, family dynamic concerns

(4) Israel: Rational reasons not present here b/c the people challenging CO consanguinity law (like TX) are adopted siblings that never even lived in the same house; possible concern would be if they had grown up together—forced marriage under age, etc.

g) Examples- Still Married:  Seth v. Seth
(1) Court of Appeals says that the will use the most significant relationship test and TX has a stronger interest in the dissolution of the marriage, and the talak (informal Indian divorce) is not of consequence to TX law.  

(2) Normally look to see if the divorce procedure was valid, but not using this factor in this case b/c public policy concerns such as what law to apply & whether an Islamic Divorce procedure protects the woman's DP rights.  Held: no divorce occurred & new marriage was void.

(3) RULE: US family law applies to foreign nationals, even if they were married elsewhere.  Not sure about this. 
12. Voidable

a) RULE: effective until it is formally voided (usually retroactive); must be challenged by spouses while alive; normally dissolved by annulment; problems that existed at the time of marriage (fraud, too young, alcohol, incompetent, duress) 

b) Examples-Age requirements in Moe v. Dinkins
(1) Parental consent law:  males 16-18 and 14-18 had to have written consent to marriage from both parents, if living.  No way for the court to get around it

(2) Court held that rational basis was satisfied:  mature decision making, stable marriages, parental control over their children

(a) Say it isn't an absolute bar-they can marry when they turn 18, and that is why the analysis is RB.  

(b) SC has extended the abortion cases to minors, but that is a serious time issue, this is just a delay

(3) TX Law:  Family code chapter 2—2.003 (under 18 years), 2.101-03

(a) Have to have consent between 16 and 18, under 16 have to have judicial decree

c) Mental Illness/ Capacity:  Larson v. Larson

(1) Party trying to sue for annulment based on capacity. 

(2) Problem:  the mental illness arose after the marriage, and no evidence that the spouse was experiencing the mental incapacity at time of marriage. 

(3) Not enough for annulment, would have to be at time of contracting to marry

(4) RULE: If ill at time of celebration then the marriage is voidable.  

d) Failure to get a license

(1) A license gives recognition, prevents problems such as he said she said later on.  

(2) RULE:  This will only make a marriage voidable absent express statutory language to make it void.

(3) Policy:  Some people would use a technicality to void a long time marriage

(4) Thus, it would seem a private ceremony might create a valid marriage.

(5) Estoppel may prevent annulment

(a) Cherokee Marriage - Doctor had ceremony performed by Cherokee shaman. Held themselves out as H&W and adopted child and swore under oath that they were husband and wife. Estopped from claiming the marriage was voidable.
13. Generally:  grounds for invalidating a marriage—2 spouses, consanguinity, same sex marriage, capacity (voidable) 

14. Ceremonial Marriage:  
a) Ceremony conducted by a 3rd party, and the parties get and file a marriage license with the State.  

b) Policy:  ensure they comply with the rules of marriage by asking the questions, filling out the application 

(1) Document who is married and who's not:  tax, property, intestate succession, divorce, etc.  

(2) Pre marriage training or counseling  

c) 3rd party officiant:  restrictions are 2.202- ministers, rabbis, 

d) What's the point? Make sure that it is serious, gravity of the decision so that it is less likely people will undertake the ceremonies cavalierly.  

e) TX law:  2.001- must get the license,  2.302- one person has to reasonably believe the person is authorized

C. Only one marriage at a time

1. TFC 6.202 voids bigamous marriages; Texas Penal Code 25.01 criminalizes bigamy  

2. Polygamy 

a) Reynolds v. US (page 46)—FLDS challenged federal bigamy conviction under Establishment Clause; the court noted that European and US common law has always voided the second marriage and Congress had the power to prohibit bigamy.  Defense argument is that if polygamy is a good faith element of the Mormon religion, then it shouldn’t be prohibited. Arguments against polygamy are child support, oppression of women, dangerous to the social fabric of democracy (polygamy is common in dictatorships) 

(1) RULE: Plural marriages shall not be allowed.

b) Potter v. Murray City (page 47) (10th Circuit) 

(1) Plaintiff was fired as a police officer because he failed to support, obey, and defend that Utah Constitution which prohibits polygamy. He claims that Reynolds was overturned by Wisconsin v. Yoder where the court held that the Amish did not have to send their children to school after the 8th grade. There the court said that for the state to compel attendance, it must appear either that the State does not deny the free exercise of religious belief by its requirement, or that there is a state interest claiming protection under the Free Exercise Clause. However, in Yoder the court recognized the continued validity of Reynolds. The Yoder court cited Reynolds in support of the rule that religious activities can be regulated to promote health, safety, and welfare and that few people seriously believe that polygamy prohibitions violate the Constitution. 

(2) The Potter court dismissed the plaintiff’s argument and noted that monogamy is part of our culture…our values…therefore the state has a compelling interest in promoting it. 

(3) Further, there is no authority for the idea that the right of privacy protects a plural marriage. 

c) TEXAS: If you were in a country that allowed polygamy, Texas wouldn’t recognize it….maybe they would recognize the first marriage 

3. Marriage Recognition Rule: Recognize unless it would be against public policy (such as polygamy or same sex).  Also, Congress passed an act allowing states to avoid recognizing marriage b/w same sex couples. The DOMA would apply to prevent states from being forced to recognize a marriage b/w 1 man & 1 woman.

D. Of Different Sexes

1. Government is struggling to find a compelling interest in this area…government is trying to say procreation. 

2. TFC 6.204—marriage or civil union between same sex partners is contrary to public policy and void and TX won’t recognize another state’s civil union (applies retroactively) 

3. TFC 2.001—license may not be issued to a same sex couple 

4. Baehr v. Lewin (page 52) (Hawaii) 

a) Plaintiffs seek a ruling that Hawaii’s different sex requirement for marriage is unconstitutional. 

b) The court held that same sex couples do not have a fundamental right to marry. 

(1) Not deeply rooted in culture or tradition

(2) Does not violate fundamental principles of liberty and justice 

c) However, the court does note that the denial of the right to marry does deny the couples certain benefits…invoking the Equal Protection Clause. 

(1) Note: The Hawaii Equal Protection Clause is more elaborate (“no person shall be denied the equal protection of the laws, nor be denied the enjoyment of a person’s civil rights or be discriminated against in the exercise thereof because of race, religion, sex, or ancestry.” It prohibits discrimination against a person in the exercise of civil rights on the basis of sex. 

(2) The state claims under Jones and Singer that the definition of “marriage” itself prohibits them from getting married. 

(3) However, the court in Hawaii noted that neither of these cases looked at the Equal Protection violations. 

d) RULE: The court finds that sex is a suspect category and is subject to strict scrutiny. There must be a compelling state interest and the statute must be narrowly drawn to serve that interest and prevent unnecessary infringements on constitutional rights. 

(1) The statute is going to be presumed unconstitutional unless the state can show that it is justified by compelling state interests and is narrowly drawn. 

(2) The case is remanded…the Hawaii Supreme Court doesn’t reach the merits. 

e) The concurrence suggests that “sex” in the Hawaii Constitution means biologically fated…if homosexuality is biologically fated, then this could work…

f) The dissent argues that the denial is based on the definition itself and the statute is designed to promote propagation of the race. 

g) After the case…

(1) The trial court found that it violated Equal Protection 

(2) The Legislature then passed amendment giving Legislature the power to handle these issues…so then the Supreme Court dismissed for lack of jurisdiction. 

(3) The legislature eventually provided for a domestic partner option. 

h) Most states have not followed the Hawaii approach 

5. Vermont in Baker v. State, found that same sex couples did not have a right to marry, but exclusion from marriage violated Vermont’s common benefits clause. 

6. Congress passed DOMA which says that same sex marriages are not recognized in other places if against public policy. 

7. Canada’s court has now allowed gay marriage (handout) 

8. Lawrence v. TX (handout) (Supreme Court)

a) Texas, same-sex criminal sodomy case

b) Court held that the statute “furthers no legitimate state interest which can justify its intrusion into the personal and private life of the individual.” 

c) Unlike Bowers, the Supreme Court defined the issue as “whether the petitioners were free as adults to engage in the private conduct in the exercise of their liberty under the Due Process Clause of the 14th Amendment.” 

d) Scalia thought this had to do with same sex marriage…

9. Transsexuals

a) Littleton (64) TX—male to female transsexual did not meet definition of woman
b) Gender is determined at birth 

E. Consanguinity 
1. Prohibited in all states; most states criminalize it (but types of relationships prohibited may vary) 

2. If you do marry it is void…there is no formal action required to dissolve it. 

3. TEXAS:  Two levels of prohibition in Texas: 

a) Restriction on ability to marry (by blood or by adoption) 

(1) TFC 6.201—marriage is voided if parties are ancestor/descendent, brother/sister of the whole or half even by adoption, aunt/uncle/niece/nephew (doesn’t include cousins) 

(2) TFC 2.004—marriage license is a check to make sure that people aren’t related when they get married

(3) TFC 2.009—Can’t issue license if people are related

b) Criminalizes sexual relationships between persons of certain consanguinity (Texas Penal Code 25.02)

4. Adopted Brothers  & Sisters/ No blood relationship

a) Israel v. Allen (page 68) (Colorado) 

(1) Brother and sister by adoption want to get married. When their parents were married B was 18 and lived in different state. S was 13 and lived with mother. 

(2) The marriage license should be granted--The problems with sibling marriages aren’t present here 

(3) Seems like some situations may present a very different case (younger children, actually living as brother and sister, etc.) 

(4) Some states do prohibit marriages in affinity (relationships by marriage…stepmother, etc.)

b) TEXAS: This case does not hold true in Texas (the Texas statute expressly includes adoption!) 

F. Of sufficient age or voidable

1. Marriage is a contract, so we have to worry about anything that might impair judgment at the time of marriage! 

2. TFC 2.101—general requirement that person must be 18

3. TFC 2.102—If 14 or older, but under 18, can have parental consent 

4. TFC 2.103 —minor may petition the court for an order for permission to marry (marriage should be in the best interest of the minor) 

5. Moe v. Dinkins [113] NY 

a) Maria (15) and Raoul (18) had a baby and wanted to get married. In NY, females between 16 and 18 must have parental consent and judicial approval and males between 16 and 18 must have parental consent.

b) The state has the right to regulate the marriage of minors because: 

(1) Vulnerability of children

(2) Inability of children to make critical decisions in an informed and mature manner

(3) The importance of the parents in child rearing

c) RULE: Parental consent laws should not be subject to strict scrutiny…there just needs to be a rational relationship between the means and a legitimate state interest. Parental consent laws clearly meet this test. 

(1) Parental consent laws are rationally related to the state’s interest in promoting mature decision making and the parent’s right to act apart from state scrutiny. 

d) The court distinguishes this from abortion and Zablocki because this is just a delay, not a permanent life change. 

G. In Proper Health and with Good Genes

1. Hardly ever used now!

2. Modern laws now discuss capacity to enter into marriage and not mental health, etc. 

3. But some states do require health examinations to detect disease. 

4. TFC 2.010—parties will get information about AIDS and HIV when applying for a marriage license 

III. Procedures Relating to Entry Into Marriage 

A. Capacity to Marry 

1. Must be of sufficient age (see statutory provisions above) 

2. TEXAS PRESUMPTION:  There is a presumption of validity, & the marriage will be upheld if he understands the nature of the act & the K of marriage & the obligations & responsibilities created thereby.  

3. Must have mental capacity 

a) TEXAS: TFC 6.105 (alcohol, drugs) & TFC 6.108 (mental incapacity) 

b) Larson v. Larson (118) (Illinois) 

(1) Prior to the marriage, there was nothing abnormal about W. She was first committed to a mental hospital two years after marriage and doctors noted that at times she appears to be fine. Here, the plaintiff had the mental capacity at the time of the marriage (and the burden of proof is on the party challenging the marriage) 

(2) RULE: The court held that you look at competency at the time of marriage. 

c) There must not be any fraud or duress 

(1) TEXAS: TFC 6.107
d) Disclosure of sexual function problems: If you are permanently impotent and the petitioner didn’t know (could not have cohabited since learning of impotency) (goes to physical capacity)

(1) TEXAS: TFC 6.106

e) Can’t have another marriage…

(1) TEXAS: TFC 6.202

f) Seth v. Seth (P6) (Texas) 

(1) Wife 1 claims that Wife 2 never lawfully married H because H used Islamic law divorce to divorce Wife 1 before remarrying. 

(2) The law of Texas and not the Islamic law will apply…

(3) RULE: Courts use the place of ceremony to determine the validity of a marriage or divorce. But more recent decisions use the most significant relationship approach (from the RST). 

(a) Court will follow a statutory directive of its own state on choice of law; if there is no statute, look at: 

(i) Needs of interstate and international systems 

(ii) Relevant policies of the forum (most important) 

(iii) Texas has the strongest connection: 

(a) Place of trial

(b) H and W2 have lived here and acquired property here

(c) Harshness of Islamic are contrary to “good morals and natural divorce” 

(iv) None of the other factors outweigh the relevant policies of the forum. 

(a) Relevant policies of other interested states and the relative interests of those states in the determination of the particular issue

(b) Protection of justified expectations

(c) Basic policies underlying field of law

(d) Certainty, predictability, and uniformity of result

(e) Ease in determination and application of the law to be applied 

(4) Texas determines that it was an invalid divorce and H is still married to W1

(a) But the court goes on to hold that husband should be estopped from asserting the invalidity of the marriage because he knew the circumstances of the divorce 

(i) Estoppel can arise when a marriage appears void, but one party is estopped from asserting that the marriage was void. 

B. Solemnization and Licensing 

1. Solemnization

a) UMDA - [124]

b) TFC 2.202 —persons authorized to perform marriage ceremony 

(1) Christian minister or priest

(2) Jewish Rabbi

(3) Officer of religious organization who is authorized by organization

(4) Judge/justices

c) TFC 2.302—validity of marriage isn’t affected if the person solemnizing didn’t have authority if: 

(1) Reasonable appearance of authority 

(2) At least one party to the marriage participated in good faith and that party treats the marriage as valid 

d) Proxy marriage (TFC 2.203)  

(1) Person may appear by proxy appointed under affidavit 

2. Licensing 

a) See TFC 2.001+ 
b) TFC 2.204 —you must wait 72 hours after getting marriage license to have ceremony 

c) TFC 2.301 —the marriage isn’t affected because of fraud, mistake, or illegality that occurred in obtaining the marriage license. 

d) Solemnization with no license: 
(1) Carabetta v. Carabetta (125) (Connecticut) 

(a) H and W had a wedding ceremony in a church, but forgot to get a marriage license. They lived together after the ceremony as husband and wife, raising a family, etc.

(b) It seems unfair and impractical to say that they weren’t married…just because they failed to get a marriage license, that doesn’t mean the marriage is invalid. (if the legislature had wanted to make such a marriage invalid, they would have said so expressly in the statute) 

(c) Court doesn’t want to declare the marriage void just because some has a change of heart.  They have 4 kids and have been “married for 25 years”
(d) RULE: No license does not automatically make the marriage invalid 
(2) Haghigdi (P11)(NJ) - No valid marriage if license not procured before the ceremony

(3) Fryar v. Roberts (P10) (Arkansas) 

(a) Wife argued that husband wanted to have a fake wedding ceremony. She burned the license and says that because she destroyed it and didn’t return it to the state, the marriage is invalid. 

(b) Arkansas court says this was technical non-compliance that didn’t undermine the validity of the marriage. 

(c) RULE: Non compliance w/ a technical requirement of marriage will not invalidate the marriage.
IV. Exceptions to the Formal Requirements of Marriage
A.  Common Law Marriage

1. TX: Allows C/L marriage, but no C/L divorce; lasts until divorce or death.

2. General requirements: Capacity; present marriage agreement; holding out of each other as a married couple in the community in which are married, living together
3. TFC 2.401—man and woman agreed to be married and they lived together (no time requirement) and held themselves out to others as married 

a) If there is a proceeding in which the marriage must be proved…it must be commenced before the second anniversary of the date when the parties separated and ceased living together, or it is rebuttably presumed that the parties didn’t have an agreement to be married. 

4. TFC 2.402—can have formal declaration of an informal marriage 

5. If you are common law married in a state that recognizes it and move to a place that doesn’t, the marriage is valid unless it is against the strong policy of the forum. 

a) But just driving through the state probably doesn’t do it (William Hurt and girlfriend were in SC temporarily, NY didn’t recognize the common law marriage) 

6. A common law marriage is valid until dissolved…the spouse still has all the same rights/duties/obligations as a spouse under a formal marriage. 

7. Note: There is no Common Law Divorce!!! 

8. Establishing the “holding out” requirement:  

a) Not temporary hotel registries 

b) Both parties are supposed to say it.  

c) Often show it in taxes, property title, bank account, name changes, etc.  

d) Often is a conflict of information and evidence when there is a conflict about the existence of a c/l marriage
9. In re Estate of Keimig (130) (Kansas) 

a) H and W got divorced, but resolved everything and started to live as H and W again. They held each other out as such for the next 9 years. She then left H again and formally married another man. H also dated other women and eventually married (told new wife that he was divorced). W1 claims she has right to the will because he couldn’t have married W2 since he was still married to her. 

b) Wife says that they had a c/l marriage and they never dissolved it so she should get inheritance

c) The Court is receptive to the argument that they never had a present plan for marriage

(1) They never "agreed to marry" so the c/l marriage was never created

(2) Seems a little equity like.  

10. Claveria v. Claveria (Texas) 

a) H contested will of W. Probate court said he was not an interested person because he had a prior undissolved common law marriage. 

b) The court held there was enough evidence of a common law marriage—testified in deposition that he had wife, married for 16 years, and signed deed of trust. There was no evidence of divorce (and it couldn’t have been common law divorce). He argues that common law wife had previous unresolved marriage, but there was no evidence of that (presumed that he died when she only lived with him for 1 month and hadn’t seen him for 20 years) 

c) RULE: Holding is that in Texas you start with the presumption that the most recent marriage is valid (TFC 1.102) and when there is evidence of another marriage, it is up to the trier of fact to weigh it. Marriage is dissolved in Texas only by divorce (under court direction) or death.  

B. Putative Spouse Doctrine 

1. Deals with situations where marriages are invalid but at least one party had a good faith believe that they were married

a) Equitable remedy for that person resembling the rights that a spouse would have

2. Good faith required - Cardwell P12, dictates even more:  reasonableness

a) BUT, if belief is a misunderstanding of the law, that is not a good faith belief.  

3. Options for property division acquired during cohab:  (1) divide up as if a legal marriage; (2) treat as partnership; (3) use power of equity--this is most common

4. TEXAS

a) TFC 8.060 [49]--If putative spouse didn’t have knowledge of an existing impediment to a valid marriage, they can be awarded maintenance if they are otherwise qualified to receive maintenance 

b) TFC 1.101 [4]--presume validity of marriage. 

5. In re Estate of Vargas (138) (California) 

a) H had two families. After he died, probate court divided estate equally between two wives. W1 claims that W2 is not a putative spouse and even if she was, the estate shouldn’t be divided equally. 

b) Here W2 married in good faith, believed H was divorced, spent lots of time together, received monetary benefits, and the trial court thought she was credible. Courts typically turn to principles of equity to determine a property division. 

c) Unique situation because there is a real and a putative spouse 

d) RULE: For a putative spouse the court may use its powers of equity to divide up the property.
(1) Note: CA court held that you need to have a reasonable belief that you are married, not just a good faith belief…you should have made an attempt under CA law to make the marriage valid (Vryonis v. Vryonis, page 96, note 2).

6. Claveria isn’t really in the position of a putative spouse because he didn’t have the good faith belief…he should have known that he was married to W1, but his wife could have been a putative spouse.  Also, a TX court would consider it not a putative spouse b/c ignorance of the law is not a GF belief.

a) Might argue that he thought his W1 still had a valid c/l because her husband was alive, thus his marriage to W1 would be not be valid.  Likewise if he thought they had a c/l divorce, that would be a mistake of law which doesn’t fall under good faith.  
V. The Meaning of Marriage: Rights and Obligations 

A. Patriarchy to Equality 

1. Historically when a woman got married, her identity was swallowed by her husband’s.

a) Married Women’s Property Acts (removed many disabilities on married women)

b) Now there are separate identities and there is an emphasis on autonomy and no spousal immunity 

B. Ownership and Control of Property During Marriage

1. Common Law States (Separate Property States) 

a) Marriage doesn’t affect your property rights; all of your accumulations are yours and yours alone

b) Parties can agree to something different 

c) Why have this system?  Each party is an autonomous individual; a creditor/business person might have a better idea of whose property to attach and you don’t have to secure the consent of other party when making deals; the other party can support the family because his separate property is not affected by creditor. 

d) However, once the marriage breaks down, common law states tend to act like community property states and will divide the marriage property
(1) System of deferred community property

(2) Different rules depending on if the marriage ends by death or divorce  

e) Separate management (each can manage own property unilaterally)—a unilateral transfer of marital property during marriage will not be taken into account at divorce unless the court finds it was done in anticipation of divorce.  

f) Creditors can’t get to the other spouses property 

g) Presumptions (rebuttable if you show different intent of purchasers) 

(1) Presumption of a gift--H buys property from earnings and puts title in his name and wife’s, presumed to make a ½ gift to her

(2) Presumption of advancement--H buys property in W’s name; all of the property is hers (applies only in one direction doesn’t work for the W) 

(3) Resulting trust--W buys property and takes it in joint names, or only H’s, presumption is that she has full interest and he holds it in trust for her

h) Other instruments: 

(1) Constructive trust prevents unjust enrichment; show: 

(a) A confidential relationship

(b) Promise (express or implied) 

(c) Transfer of property made in reliance on promise, and

(d) Unjust enrichment 

(2) Tenancy by the entireties--H and W took the property by the same conveyance to take effect at the same time. Can’t convey or encumber unilaterally. Tenancy cannot be severed and automatically vests in the surviving spouse on death. 

(3) Joint tenancy with right of survivorship--equal rights to property; when one dies, the other automatically succeeds the interest 

2. Community Property States 

a) Each spouse has a 50% interest from the time of acquisition (doesn’t matter who acquired it) 

(1) But only those accumulations viewed as acquisitions of the marriage are shared (states disagree on what is an acquisition of the marriage) 

(2) Three piles: H’s, W’s, and community’s

(3) But you don’t really know what is community property until the marriage breaks down 

(4) Can be limited with a prenuptial agreement 

b) What is community property? 

(1) General agreement that what you had before and what you acquire by gift, inheritance, or personal injury judgment is separate property 

(2) Disagreement over income from separate property

(a) TX--it is community property 

(b) AZ--not community property 

(3) General agreement that a change in the value of separate property is still separate (stock increase, etc.) 

(a) But in TX, if the stock paid a cash dividend, that would be community property 

c) TFC 3.001: Separate Property

(1) Property owned before marriage

(2) Property by gift, devise, or descent (note: doesn’t say income from such)

(3) Recovery for personal injuries (unless loss of earning capacity during marriage) 

d) TFC 3.002 Community Property—any property that isn’t separate property that is acquired during the marriage     

e) TFC 3.003—Property during Dissolution of Marriage

(1) Presumed to be community property

(2) Can establish it is separate property by clear and convincing evidence 

3. Management of community property options

a) AZ: Conventional model, either spouse can act unilaterally on behalf of the community except in important situations which require joint action such as real estate.

b) TX: person who earns manages it, kind of like common law state; very few joint management transactions, can acquire realty unilaterally

c) Equal Management

(1) Either spouse can unilaterally manage community property 

d) Sole management

(1) Clearly specifies who will have management power of each item 

(2) Texas is the only community property state that doesn’t give the non-acquiring spouse the right to manage separate property (looks like a separate property state) 

(a) TFC 3.101—sole management of separate property 

(b) TFC 3.102 [17]--(a) Spouses have sole management of community property that the spouse would have owned if single: 

(i) Personal earnings, revenue from separate property, recoveries from personal injuries, increases and changes in property that the spouse has sole management over 

(ii) (b) But if the parties commingle the sole management community property with the same of the other, then there is joint management (unless you provide otherwise in writing) 

(iii) (c)If it is not covered by (a) then it is subject to joint management 

e) Joint management

(1) Manage it together (each decision requires both consents)—no J do this

f) Standard of care in community property states

(1) California suggests that if the spouse acts unilaterally, we can hold them to some standard of care if they do something stupid with the property: 

(2) Martin v. Martin (page 109) (California) 

(a) Facts: H had an affair and spent tons of money on girlfriend. Court ordered H to pay wife her ½ of the property he misappropriated. H claims that he didn’t misappropriate because he got something in return (girlfriend kept him from drinking) and that he had acquired the assets. 

(b) Analysis: The court doesn’t absolve him of misappropriation. Generally courts are not inclined to review expenditures made during marriage as long as they weren’t gifts. You can’t make a “my spouse made crazy choices argument” if there is consideration. 

(c) RULE: A spouse c/n be allowed to defeat a claim of misappropriation by claiming he derived (himself only) benefit from expending the community's assets. The test is whether the expenditure benefited the community or had community consent (express or implied). 
(3) Andrews v. Andrews (page 112) (Texas) 

(a) Facts: W claimed that H mismanaged community funds and now they should be distributed unequally. 

(b) Analysis: The court disagrees. H just made poor investments (he didn’t gamble it away or misappropriate to avoid giving W money like in the cases W relies on). 

(c) Rule: A spouse’s good faith, even unwise, investment of community funds doesn’t justify an unequal distribution of community property (without fraud, there cannot be unequal distribution) 

(4) Difference in CA and TX: 

(a) In CA you can challenge any gift made unilaterally by the other spouse

(b) In TX, you can only challenge a unilateral gift if it is unreasonable 

(i) Look at the nature of the relationship between the donor and donee (mistress is unreasonable) 

(ii) If the relationship is reasonable, look at the reasonableness of the amount (compared to the community estate)
g) Other property discussions:  

(1) CA stat:  liability for negligent investments of CP

(a) Don't want to focus on fault with relationship breakdown

(b) TX would not accept this idea as a ground for you having to reimburse the community 

(c) Management choices are not things the court wants to get involved in:  expenditure and investments 

(2) Investment

(a) Nothing you can do as the disagreeing spouse to stop the other spouse from making that investment during an intact relationship , you have to sort it out yourself 

(3) Divorce

(a) Each spouse keeps the separate property and the court will divide it "fairly"

(b) If spouse dies:  keeps separate, and the community is divided equally

(c) Many non CP states look a lot like TX in divorce and Death

4. Spousal Property Rights at Death 

a) Community property—spouse will get their half, but the other ½ can be devised however the dead spouse wants to—TEXAS uses this approach; 

b) C/L—Separate property states—survivor was given a specified portion of decedent's total estate (typically 1/3); this is regardless of what the will says…survivor gets 1/3 or right to recover 1/3; typically use a right of election (claims vary based on length of the marriage)

(1) This could be more than you would get in TX if the marriage was late in life and short, or less than in TX if the marriage was long and the death was late in life.  

c) Uniform Probate Code 2-201—gets a percentage based on the length of the marriage (116)

(1) Survivor now gets percentage based on adding the two estates together, finding the appropriate percentage from 2-201 and then determining how much value the survivor gets of the cumulative estate based on the percentage.  Once that is determined then the applicable percentage of the survivor's estate is subtracted from that value.  The value remaining is how much the survivor gets from the decedent's estate.

C. Spousal Support Obligations During Marriage 

1. TFC 2.501
a) (a) Each spouse has a duty to support the other (cannot be waived by K) 

b) (b) A spouse who doesn’t provide support is liable to any person who provides necessaries to the spouse to whom support is owed (not clear what failure to provide is—Outright refusal? Or just not doing it?)

(1) If someone provides the necessaries to the spouse, the other spouse is responsible to whoever provided.

2. Spousal Support Claims

a) McGuire v. McGuire (CB 119) (Nebraska) 

(1) Facts: H wouldn’t provide for his wife, however they didn’t live apart. Spouse wants allowance, car w/ heater, etc.  She relies on the nature of family law b/c man is head of household and should take care of women.  

(2) Analysis:  Courts are worried about being overwhelmed with family disputes.  If you can’t agree regarding expenditure choices, divorce is the remedy. If this were a community property state, then the wife would have a better argument for being able to get at the community estate to pay for these things b/c they have equal shares of the estate. In a common law state, the wife is responsible for her debt & vice versa.  

(3) RULE:  To maintain an action for support the parties must be living apart or separated.  The living standards of a family are a matter of concern to the household, and not for the courts to determine.   

3. Creditor’s Rights: 

a) Sharpe Furniture, Inc. v. Buckstaff  (Wisconsin) 

(1) This is a lot like TFC 2.501(b) 

(2) Facts: Socialite W bought couch on H’s credit. H always provided wife with necessities. However, they didn’t pay for the couch and the furniture company brought action. 

(3) Analysis:  Court held that H may be held liable for sums purchased by W under the necessaries doctrine. Court uses a very broad definition of a necessary (a new couch!). Court looks at station in life, income levels, and whether this is an appropriate expenditure in light of the family’s status and income level. (TX uses this method as well).  The court also held that it is not necessary for the creditor to prove that H refused or failed to provide the necessaries reasonably needed by W. 

(4) Rule: In common law state, treat separate except for necessaries!
b) C/L state:  separate debt must be paid out of separate estate 

4. Private Support Obligations, Public Benefits: 

a) Septuagenarian (130) (NY)

(1) Facts: W wants money from H’s income. H is in a nursing home and all his money goes to his care. 

(2) Analysis: The court holds that the wife can get support. 

(a) The Medicaid rules have a clear exception for spousal support (wife has priority claim) 

(b) State relies on the idea that if you pay her, you are just using state money

(c) However, the rule provides this and to deprive women of support would leave them in bad shape 

(3) RULE: they are not living together (that is why she can get a spousal support order)  

5. Names 

a) Kruzel v. Podell (144) (Wisconsin) 

(1) W never used H’s name, but her employer told her she had to for insurance purposes. 

(2) RULE: A wife doesn’t have to change her name. Marriage does not automatically change the surname.  The name change developed at common law through habitual use. 

(3) The majority says that if you don’t use the name, then you don’t get it!

(a) The dissent says this is a problem…should let you use either-or or one or the other and the test limits a woman’s ability to change her mind. 

(4) This is the majority rule--marriage doesn’t automatically change a name

(a) Like Texas…In re Erickson (S 29) 

b) RULE: There are 2 ways of changing your name in the US: 

(1) Court order: 

(2) By use

(a) This is harder, not very simple

(b) California (S13-14) 

(i) A common law name change is valid in CA

(ii) Don’t need an official change 

(iii) People have the right to change their names at will…so long as it doesn’t defraud or intentionally confuse 

(iv) Even if others don’t recognize it, it is still valid 

(v) There is a recommended statutory procedure 

c) TFC 6.706 [41]

(1) Can change back to your maiden name when divorced unless it would be misappropriate 

d) TFC 45.101-45.106 [84]

(1) Name change provision for an adult

D. Medical Decision Making
1. Medical Decision Making 

a) It is common for doctors to turn to family when patient is incompetent to consent to medical procedure…when married, the spouse is invariably considered the closest relative. 

2. Conservatorship of Wendland (139) (California) 

a) Issue was whether to pull plug…wife believes that is what he wanted, but other family members don’t agree

b) CA statute says that conservator has right to make decisions for conservatee (fairly broad rights) 

(1) The court is troubled because a conservator isn’t a chosen agent (a surrogate)

(2) Court is also troubled regarding a vegetative versus a non-vegetative state 

c) RULE: A conservator who wishes to withhold life sustaining treatment must show by clear & convincing evidence of a conscious conservatee's wish to refuse life sustaining treatment when the conservator relies on that asserted wish to justify withholding life-sustaining treatment.  [Most likely the same result as far as the basic rule in Texas]

3. Texas Health and Safety Code 166.039 

a) (a) If an adult qualified patient has not executed or issued a directive and is incompetent or otherwise mentally or physically incapable of communication, the attending physician and the patient’s legal guardian or agent under a medical power of attorney may make a treatment decision that may include a decision to withhold or withdraw life-sustaining treatment from a patient. 

b) (b) If the patient does not have a legal guardian or agent under a medical power of attorney, the attending physician and one person, if available, from one of the following categories, in following order may make a treatment decision that may include a decision to withhold or withdraw life sustaining treatment: 

(1) The patient’s spouse

(2) The patient’s reasonably available adult children

(3) The patient’s parents or

(4) The patients’ nearest living relative

c) (c) A treatment decision made under (a) or (b) must be based on knowledge of what the patient would desire if known. 

4. Note: sometimes spouse can be held liable for not getting the spouse the needed medical care. 

E. Procreative Decision Making

1. Planned Parenthood of Central Missouri v. Danforth (147) SCOTUS 

a) Statute requires the consent of the spouse of the woman seeking an abortion unless the abortion is necessary to preserve the life of the mother. 

b) The state argues that the statute was enacted to protect marriages. 

c) RULE: Court holds that the state cannot require the consent of the spouse as a condition for abortion. 
(1) The state cannot delegate veto power which the state does not properly have to a spouse 

(2) Because the woman must bear the child and is more affected by the pregnancy, the decision should be made by her 

(3) Court worries that this is an undue burden and therefore an unconstitutional restriction on the spouse’s privacy right (unconstitutional under Roe) 

2. Planned Parenthood v. Casey (149) (Supreme Court) 

a) Statute required a married woman to sign a statement that she has notified her husband of her abortion before obtaining the procedure. 

b) The lower court and the Supreme Court suggest that this would deter women who are victims of domestic violence 

c) RULE: There need not be notification to spouse for an abortion. The court held that “women do not lose their constitutionally protected liberty when they marry.” 

VI. Torts and Crimes

A. Tort actions between husband and wife 

1. Historically couldn't sue for any tort that arose during the marriage

2. Reasons:  unity between husband and wife, collusion, family privacy, harmony 

3. 1970's:  abolished for intentional torts (TX)

4. SCOTUS:  almost universally abolished

5. TEXAS: Texas has followed this and gotten rid of spousal immunity (see cases on page 41 of supplement) 

a) Bryce:  Totally overrule spousal immunity, especially in assault, etc.

b) TFC 1.105—spouses don’t have to join to sue

c) Twyman v. Twyman (S 15) (Texas) 

(1) RULE: Spouse can bring a claim for IIED, but not for NIED
(a) Elements: (1) Defendant acted intentionally or recklessly; (2) the conduct was extreme & outrageous; (3) the actions of the defendant caused the plaintiff emotional distress; and (4) the emotional distress suffered by the plaintiff was severe.

(b) Outrageous means so bad that no civilized community would tolerate

(i) Outrageous is a fact determinant issue, which should consider the individual person's context & relationship with the spouse, not necessarily whether it was uniformly outrageous for all.  This seems very subjective.  

(2) Spouses can sue each other in tort even outside of divorce court.

(3) Court suggests that you bring this claim during divorce and it can be considered in the division of property 

(a) But there can’t be double recovery 

(b) Court can consider the nasty behavior of one spouse during the marriage in a divorce proceeding
(c) Subject to res judicata principles if not brought in divorce proceedings 

d) Schlueter v. Schlueter (S 20) (Texas) - Have to have Physical Injury
(1) W claims that H and father in law defrauded her by hiding & transferring money

(2) Supreme Court says that you can’t bring a fraud claim in an independent action, but the court can consider the bad behavior in dividing the estate 

(3) Court doesn’t believe that there should be recovery for pain and suffering when there is no personal injury 

(4) RULE: There can be no independent fraud claim against a spouse pertaining to the community estate by one spouse because there is an adequate remedy already by dividing the estate equitably during the divorce proceedings.  

(a) Practice note: Make a settlement agreement waiving independent tort claims in a divorce proceeding settlement.
e) Spousal tort immunity essentially survives in the realm on non-personal injury torts  
B. Heart Balm Actions

1. Alienation of affection is charged with causing relationship to break down; allowed husband to sue based on interference with marriage which resulted in change in wife’s attitude and affection.

2. Criminal affair/criminal conversation is charged with having sexual relations with spouse; required proof of adulterous sexual intercourse and covered rape and consensual sex. 

3. TEXAS: Texas has abolished both (as have most other states) 

a) TFC 1.106—action for criminal conversation is not authorized in this state

b) TFC 1.107—right of action for alienation of affection is not authorized in this state 

4. In states where they survive, they are available to both spouses
5. Bailey v. Faulkner

a) Could be AA, CC or something else
b) Husband sues pastor, but AL has abolished AA & CC so he alleges:

(1) Negligent counseling:  clergy malpractice 

c) Court:  all the damages flow from the pastor's intentional conduct, not his negligence 

d) The defendant was just clothing his AA/CC claim in negligence and it is not allowed 

6. Courts are divided about when mother misrepresented paternity and H believed the children of the relationship were fathered by him (see Bailey v. Searles-Bailey, page 23.7, Ohio could sue under IIED) 

a) Torn about whether this is IIED 

C. Spousal Consortium Claims

1. Spouse can make claim if the other spouse is injured by a third party (deterioration of the relationship based on the injury to the spouse) 

2. Requirements: 

a) Must be spouse

b) Must have been a spouse at the time of injury 

D. Torts B/W Spouses

1. Marital Rape: At common law, marital sex was exempt from rape charge. MPC still recognizes exception.

a) Policy: Too risky for law to intervene in marriage with criminal sanctions and the law already punishes with assault.  Also, originally, there were some issues of women as chattel.  

b) RULE: Supposedly TPC 22.011 and 22.021 have deleted the exception for sexual assault if the victim is the spouse, but Oldham says we still recognize it.

c) RULE: C/L—When a couple is married, the W does not give up the right to State protection from rape & aggravated sodomy performed by her husband.
2. Burglary

a) RULE: Where premises are in the sole possession of one spouse, the other spouse may be guilty of burglary if he makes a non-consensual entry with the intent to commit an offense.

3. Domestic Violence Issues

a) Texas Code:

(1) TPC 22.01 & 22.02: Criminal liability for assault, “including the spouse.”

(2) TPC 25.07: Criminal liability for violation of protection order.

(3) TFC 71.001+: Civil prevention statutes regarding domestic violence. 

b) Prosecutors are reluctant to prosecute domestic violence claims because of the quality of witnesses.

c) Yet, new laws make it more likely that it will be prosecuted such as:

(1) Stalking: willfully, maliciously, and repeatedly following or harassing another and making a credible threat with intent to inflict serious bodily injury

(2) Mandatory arrest

(3) No drop prosecution policies; advocacy programs

(4) Diversion to counseling programs

d) Many states, including Texas, have enacted mandatory arrest statutes.

(1) What about illegal aliens?

(2) Retaliatory Violence?

(3) Results in fewer responses in police.

(4) According to one study, half wanted to drop charges.

4. Temp. Restraining Orders & Protective Orders
a) TEXAS: Temporary Restraining Orders in Texas

(1) A court shall render a protective order if the court finds that family violence (including dating violence) has occurred and is likely to occur in the future. TFC 81.001. [219]

(2) Advantages of a TRO:

(a) No hearing (Ch. 83)

(b) Only lasts 20 days, and must have a hearing within 14 days. 

(c) Potential remedies for a violation: 85.026.

E. Marriage and the Law of Evidence

1. 2 Privileges

a) Adverse Testimony Privilege: The adverse testimony privilege permits a testifying spouse to choose whether to testify and the other spouse cannot block testimony.

(1) Policy is that it preserves the marriage
(2) Trammel removed the federal rule, intact only in 24 states
(3) Can husband still force wife not to testify even if she wants to?

(a) No, the privilege isn't in tact 
b) Confidential Communication Privilege: The confidential communication privilege permits a testifying spouse to choose whether to testify and grants the other spouse power to block testimony regarding communications between the spouses.

c) Both privileges survive in most states.

d) RULE: The witness spouse alone has the privilege to refuse to testify adversely; the witness may be neither compelled to testify nor foreclosed from testifying.
e) TEXAS:  Tx Rules of Evidence 504

(1) Confidential Communications Privilege

(a) Spouse can refuse to disclose and prevent spouse from disclosing communications made during marriage 

(b) There are exceptions 

(2) Privilege not to Testify in a Criminal Case

(a) Spouse of accused has privilege not to be called, but can testify voluntarily.

(b) Other spouse cannot prevent testimony

(c) Privilege cannot be claimed by accused spouse 

(d) However, the privilege does not apply if the person is charged with a crime against the spouse or a member of the household or for matters occurring before the marriage 

VII. Premarital & Marital Agreements

A. Marriage: K or status

1. Marriage is both a status and a contract. Maynard v. Hill [182](US)

a) More than mere contract, also a status created by law which interests the state

b) Once created, the state holds the parties to their duties and this is why not all details can be altered by mere contract law

2. Changes in family law are retroactive. Walton v. Walton [183](CA) 

a) W claims that a divorce based on irreconcilable differences is unconstitutional, because it was enacted after her marriage (arguing that because a marriage is a contract, the law on the day entered into it should apply) 

b) There is no right to have the family law at the time of marriage applied later

(1) The state has the right to change those rules and they cannot be frozen (we presume the legislature is getting wiser and making better decisions) 

c) Examples:

(1) NY changed to treat professional degrees as marital property, this change applied retroactively

(2) TX didn't allow pre-marital agreements, but if one was signed before the change in law, the agreement became enforceable, led to malpractice actions

3. General Policy/Issues

a) General Enforceability: look at capacity, consent, etc. which are K principles

b) But marriage is so important it seems like we shouldn’t treat it as a contract

(1) Spouses shouldn’t be able to change key aspects of marriage by K

4. Views on Agreements:

a) TX: Until 1980, no agmt altering property rights or spousal support

(1) Worried about encouraging divorce, protecting women, worried that one spouse would become a public charge

(2) TX now in Texas, parties can basically negotiate whatever they want 

b) UK doesn’t accept premarital agmts, and it is very controversial in Australia 

(1) No good way of predicting circumstances if marriage breaks down;  can’t adequately think premarital agreement through 

c) Other States: Premarital agmts widely accepted

(1) Policy support: personal autonomy, both spouses have some idea of the other spouse's financial resources

B. PREMARITAL AGREEMENTS

1.  Variability of the Marriage Status by Agreement Before Marriage

2. Validity

a) General Requirements:

(1) In writing & signed by the parties to be charged

(a) Part performance of an oral agmt might be sufficient, but marriage is not enough performance

(2) Must be made freely and intelligently (TX 4.406)
(3) States disagree as to timing and adequate disclosure
b) Procedural Fairness [186-194]

(1) NJ Approach: DeLorean [187](NJ)

(a) Fraud or duress in executing agreement (must be voluntary)

(i) Based on timing, circumstances (day of, at wedding time, wedding dinner, etc).

(ii) Look to see if independent counsel review, negotiation, etc.

(b) Unconscionable

(i) Can't leave spouse destitute or a public charge, however need not be fair and equitable

(c) Failure to disclose assets:

(i) NJ: Spouse seeking enforcement must have made a complete & full disclosure of financial wealth before the agreement was signed

(ii) CA: parties as non-fiduciaries, duty to investigate

(2) Approaches to Timing:

(a) CA: Have to present agreement a certain amount of time before wedding

(b) TX: Can present agreement anytime 
(c) ALI: present 30 days before wedding, otherwise rebuttable presumption of duress

(3) Circumstances: was it presented in front of children, found involuntary where woman pregnant and not an immigrant, maybe ok to call off a wedding

(4) Advice of Legal Counsel [193 n.5]

c) Substantive Fairness [Gross 195]

(1) Agreements may be voided if unconscionable

3. Property: evaluate at time of execution

4. Alimony/Support: evaluate at time of divorce/separation

5. Changed Circumstances: Alimony/Support provisions are voidable when because of changed circumstances the provision becomes unconscionable at the time of the divorce. Gross [195](OH)

a) Burden of proof is on the party urging unconscionability

b) Unconscionability: would the spouse qualify for public benefits?

c) Facts: Spouse was "used" to living in a certain manner & based on changed circumstances (husband had increased his net worth by millions) since the K was entered into the spouse was entitled to more than the premarital agreement offered.

d) In Property Division: less likely, but sometimes changed circumstances allowed [note on 204]

6. Fault Not Relevant: fault in divorce not relevant to enforceability, may not allow even if part of agreement (undermines no-fault policy); Maybe allowed in TX because fault grounds still exist

7. Encourages Divorce: provisions that tend to encourage divorce unenforceable [201]

a) Stair Step agreements: sliding scale based on length of marriage

b) Lump sums are sometimes not enforceable

c) Usually, discussed when poorer spouse gets more than usual, but not discussed when richer spouse pays out less

8. How would we draft a premarital agreement?

a) Provide full & complete disclosure of all wealth.  Tell specific interests, etc (look at the actual values of waiver…not just percentages; provide your actual income.  

b) Say:  X gets to keep everything at divorce.  List result you want to have.  

(1) Possible fairness issues/unconscionable

(2) Court might not agree you get to keep all community property.

c) Therefore, try to re characterize property into separate property by definition in K.

d) Also look to give the poorer spouse something that can be seen as fair.

e) Ensure poorer spouse gets independent counsel to review (let the poorer spouse choose the lawyer of her choice…you can pay for her, but make sure it is not somehow interpreted to mean it is your lawyer).  

f) Add a choice of law clause in.

g) Be careful about adding in timing clauses that might be thought to encourage divorce.

h) Present it well in advance of wedding
9. TX Prenups:  Challenge premarital agreements by 

a) Voluntariness (4.406)

b) Unconscionable when signed

c) Complaining party didn't have adequate info about finances of other spouse

(1) Hard to challenge compared to other states: 

(a) Inadequacy of disclosure

(b) Disparity of parties 

10. Texas (adopting the Uniform Premarital Agreement Act)

a) TFC 4.002—no consideration is required for enforcement of premarital agreements

b) TFC 4.003—Scope of premarital agreements; parties can contract regarding: 

(1) Rights and obligations in property

(a) TFC 4.202--can agree to convert separate property to community property 

(b) Texas Constitution Article XVI, § 15: You can convert community property to separate property 

(2) Right to buy, sell, transfer, abandon, lease, consume, assign, mortgage, dispose of, manage, etc. property

(3) Disposition of property on separation, death, or divorce

(4) Modification or elimination of spousal support 

(5) Making of will, trust, or other arrangement to carry out agreement

(6) Ownership rights in life insurance policy

(7) Choice of law

(8) Any other matter not in violation of public policy or criminal law 

c) TFC 4.004—agreement becomes effective upon marriage

d) TFC 4.005 —may be revoked or changed by written agreement signed by parties; don’t need consideration 

e) TFC 4.002—must be in writing and signed by both parties; enforceable without consideration. 

f) TFC 4.006 —A premarital agreement is not enforceable if: 
(1) The party didn’t sign voluntarily 
(a) Threatening to cancel the wedding indicates it might not have been voluntary:

(i) NJ (minority): This is just embarrassing

(a) Texas may follow

(ii) Others: Timing too soon

(a) California: 8 days or more

(b) ALI: 30 days or more

(2) Duress: result of threats which render persons incapable of exercising their free agency and destroy power to withhold consent [P34]

(a) Sudan - H threatens to w/h support unless W agrees to lump sum. Not duress b/c W had time to consult with atty.

(i) Counsel not generally required in US, but both sides must have lawyer in Australia

(ii) Ex: Husband made it perfectly clear that she didn’t get anything

(3) The agreement was unconscionable (has been very hard to meet in Texas) when it was signed and before signing the agreement the party:

(a) Was not provided with a fair and reasonable disclosure of the property and finances

(b) Did not voluntarily and expressly waive in writing any right to disclosure of the property or finances beyond that given and 

(c) Did not have or reasonably could not have had adequate knowledge of the property or financial obligations of the other matter

(i) If they found it out on their own, you don’t need disclosure 

(ii) No disclosure isn’t enough to challenge in and of itself 

(d) Unconscionability is decided by the court as a matter of law 

(e) TX Test: The question is unconscionability at the time of signing.

(i) Criticism of standard

(ii) Someone could accumulate a lot of money which was not expected; or

(iii) One’s earning capacity could be diminished for some reason during the marriage, i.e., physical problem or children, etc.

(iv) Drafter’s Purpose. Drafter’s did not give the option for looking at fairness at time of divorce b/c the provision is driven at making most prenuptial agreements unenforceable.

(f) Now, it is basically just involuntariness b/c the approach to unconscionability is very difficult for a plaintiff to sustain.  

11. ALI Proposal: No state has adopted

a) Shouldn’t enforce if it would work a substantial injustice 

b) Substantial injustice is based on: Looks at fixed number of years, if child was born, if there has been a change of circumstances 
c) Non-economic aspects

12. Can’t contract with regard to children

a) TFC allows parties to contract to any other matter (above in 4.003) 

b) UPAA says you can contract for anything regarding day to day life as long as it is not contrary to public policy 

c) Further aspects to look at WRT premarital agreements such as in Weitzman article, but most likely the kids/abortion issues will not be enforced. 

13. Conflict of Laws

a) If a state is specified, then most courts will apply that law as long as the parties have some connection with that state and its law does not violate an important public policy of the forum.

b) If no state is specified: 

(1) Some courts will apply the law of the place where the contract was signed

(2) Others apply the law of the state with the most significant relationship (forum state will usually find that it has MSR)

14. Foreign Nationals: TX uses its law to evaluate enforceability of foreign agreements

C. MARITAL AGREEMENTS
1. Variability of the Marital Status by Agreement During Marriage

2. UPA: only applies to pre-marital agreements

3. Some states use different standards for such agreements

4. TEXAS: treats like pre-marital agreements, but may treat voluntariness differently

a) TFC 4.102—Spouses may partition or exchange between themselves any part of their community property, existing or to be acquired. That property becomes separate property.

b) TFC 4.103 - Can agree that property/income from SP will remain SP

c) Enforceability: TFC 4.105 is same 4.006

(1) Signed writing, but part performance is an exception

(2) Either not voluntarily signed OR unconscionable when signed, inadequate disclosure, and disclosure not waived

(3) BUT, "sign this or I will divorce you" probably makes the agreement involuntary 

5. Reconciliation agreements treated like post-nuptial agreement.

6. Criticism. The standard for enforceability of postnuptial agreement should be more difficult b/c of the increased possibility of duress due to unfair bargaining power after marriage b/c of children, etc.

7. Challenge to Enforceability of Postnuptial Agreement-§4.105 and voluntariness. Could argue it is not voluntary for one spouse to say, “Sign this, or I will divorce you.” This is not the same as in a premarital situation where one spouse says, “Sign this, or I will not marry you.” Courts may think the former is unfair bargaining and do not want to enforce.

8. Not voluntary; or the agreement was unconscionable based on same criteria for pre-nups

9. CA requires consideration. Services already owed by a spouse cannot serve as consideration. Borelli (CA) [217]

a) H agrees to give more property to W if she takes care for him instead of sending him to a nursing home.  H dies but doesn't comply w/ that commitment

(1) Wife sues -Challenges:  

(a) This is an oral agreement

(b) Partial performance is an exception to SOF

(c) Not a fatal flaw

(d) Doesn't always have to be a written agreement to be enforceable

(2) Majority is concerned because wife didn't provide any additional consideration other than the pre-exisiting duty to take care of her husband

b) Better argument not on consideration 

(1) Duress:  problematic bargaining process (he is dying) 

(2) Not fair bargaining:  might be sign or I'll divorce you here

(a) Voluntariness issue

c) Court determined that these services are already owed, so there was no consideration for H's promise. 

d) Spouses usually owe a duty of performing domestic services, but not all services generally. Williams [GA 222] (wife does not have to provide nursing service instead of receiving welfare provided care)

10. Reconciliation agreements treated similarly. Curry (GA):  

a) One party had an affair, provisions of reconciliation agreement said: 

(1) Wife in order to induce husband to reconcile waives most if not all of marital rights if parties divorce in future

b) When they do divorce, she tries to challenge the agreement

(1) Voluntariness arguments:  desperate to save the marriage would have agreed to anything to try to save it

(2) According to Curry, the court should determine whether the facts and circumstances changed since the agreement was executed, so as to make enforcement unfair and unreasonable.

(3) Most courts haven't accepted that argument:  not unconscionable in light of all circumstances so you are bound to it

c) RULE: Use standard 3 part rule of: voluntary, not unconscionable, & full disclosure.

(1) However, "sign this or divorce" ok because the relationship already broken

d) Dargan [30](CA) - Agreement paid liquidated sum if cheated unenforceable b/c contrary to no-fault grounds of divorce.  Portion contingent on refraining from doing illegal drugs so K fails. 

e) However, TX retains fault, so agreement may be ok.
f) Marriage contract that encourages divorce shouldn't be enforced: 

(1) Present in Matthews:  226- if you cheated you had to transfer interest in all marital assets owned at the time:  held not to encourage divorce. If you wanted to leave and divorce you'd lose all the property rights, would encourage the other spouse to be so nasty that it encouraged the divorce  
VIII. Non Marital Relationships—Rights & Obligations

A. Disputes between cohabitants

1. Traditional View/Illinois - Illegality

a) Cohabitants were unable to sue each other UNLESS claim was severable, i.e., cohabitants had a separate deal which was not intimately involved w/domestic relations.  (would act as agent for certain things and get compensated for that job) McCall v. Frampton
b) TX Encouraged Marriage. As a practical matter, if you if you lived w/one of the opposite sex and had relations with them, then you were married. If you complied w/ceremonial marriage, then you were married or if you fit CL requirements, then you were also married.
c) Co-habitants that acknowledge they are not married

(1) Idea that if you live together and are not married:  so socially unacceptable that you shouldn't be able to go to court and have rights adjudicated about things that happened in that relationship. (bank robbers that agree to split the loot, example)

(2) Can't go to court for any dispute that is inextricably related to the socially unacceptable thing
2. Marvin (CA):  Implied K Approach/Majority Approach [229]

a) SCOTUS decides to have substantial changes to the old rules above

(1) Society was changing, and the basic theory of illegality was no longer true (maybe)

(2) Might have been that it was inequitable:  concerned about increasing number of dependant partners who wouldn't have adequate means for support at end of the relationship 

b) Facts:  2 folks, not married, living together, Hollywood producer type man who had lots of money; wife gave up career as a singer/entertainer to be his wife; no actual marriage.

c) Analysis: It is more common for unmarried couples to live together now.  There are numerous avenues now for unmarried partners under K type theory:  quantum meruit; oral K, unjust enrichment; as well as those beyond an express K such as partnership law, constructive trusts, etc. 
d) Issue:  New family code in CA 

(1) Legislature intended to treat unmarried partners as spouses if they met certain things

(2) SCOTUS doesn't take this bait though:  

(a) Would have treated unmarried and married the same and might undermine idea of marriage (not the probable reason), 

(b) If you lived together at that time you either actually got married or told everyone you were married (TX effective policy for straight couples is that if you lived together and had a sexual relationship you were married)

(c) Not so now:  socially acceptable for ppl to say they are living together but not married, TX response is to say that is fine

(i) Option available today that wasn't so then

e) Court was invited to reenact the 50's policy in TX in CA, but they don't want to do that

(1) Court thought it was an excessive remedy so instead they: 

(a) Enforce the K if they are express and not based on sexual services or prostitution 

(2) Re-imagines the notion of illegality:  traditionally it would be barred, but changes it here so that the issue on remand becomes:  whether or not there was an express K between the two. 

f) Agreements b/w non-marital partners fail only to the extent that they rest upon a consideration (if it is based solely on) of meretricious sexual services. Thus, a contract between non-marital partners is enforceable unless sexual services are explicitly part of the consideration for the agreement.  Illegality Bar. 
g) Potential remedies you could sue for: express agreement, implied agreement, quantum meruit, oral agreement, partnership 

h) Courts have applied Marvin to gay couples [238]

3. Texas View – Written Approach

a) TX hasn't fully embraced Marvin: limited

(1) Fewer causes of action that you can bring in TX:  1.108- has to be written if you are doing it at end of the relationship 

b) One of the ramifications might have been a lot of fraudulent claims of oral agreements 

(1) Like married people

c) Only 2 states have done this.  Unattractive because: 

(1) Practical impact:  no agreements and no remedies 

(2) Inadequately provided for partners like the court thought 

(3) TX rule is like old illegality rule

d) 1 case it was okay:  took care of child from a previous marriage

e) TFC 1.108: Cohabitation agreement must be in writing. The agreement is not enforceable unless the promise is in writing and signed by the person obligated by the promise or agreement.

(1) However, part-performance may apply!

f) TFC 8.061: An order for maintenance is not authorized between unmarried cohabitants under any circumstances.

(1) Why?  Show intent; prevent remedy in the event of a break up; 

g) TX system applies a default rule/presumption of no marriage unless in writing (to serve community property rule), but allows the individuals to defeat the presumption & alter their rights by entering into a written K.  

4. Remember basic contract law

a) Grad school case:  promise to reciprocate by "supporting" during graduate school

b) Don't know what support means

c) Too vague for an enforceable agreement

5. Minority Approach Connell (WA) [244] - Equitable and Just Distribution of Property Acquired During Relationship

a) Facts:  Couple living together, establishing a business, etc.; then separate & she wants some of the property

b) Analysis: A meretricious relationship is a stable, marital like relationship where both parties cohabitate with the knowledge that lawful marriage between them does not exist.

(1) Relevant factors establishing: continuous cohabitation, duration of the relationship, purpose of the relationship, pooling of resources & services for joint purposes, and the intent of the parties. 
(2) RULE: Property which would have been characterized as separate property had the couple been married is not allowed to be divided at the end of the relationship.  The property that would have been considered community property had the couple been married would be divisible at the end of the relationship.  There is a rebuttable presumption that property acquired during the relationship is owned by both of the parties and is therefore before the court for a fair division.

(3) Only the property acquired during the relationship should be before the court as to avoid unjust enrichment. The distribution is limited to property that would have been characterized as community property had the parties been married.
c) Treats these relationships as marriages for purposes of community property

d) Accepts that which wasn't accepted in Marvin

e) Treated as if they are married:  did this in 1995, more popular now, and in this jurisdiction.  

f) Why is Marvin inadequate?

(1) Although it looked promising in practice it has resulted in very few remedies

(2) It was intended to create adequate remedies for dependant partners when the relationship ended but it hasn't done that

g) Problems

(1) But should they have the right to opt out of a CP system?  

(a) Not in this jurisdiction really, but in TX you can 

(b) They say it is a good idea and you can't get around it by not marrying 

(2) How do you determine the length and commitment?  

(a) Pretty fuzzy to predicate in WA what kind of intimate partnership is going to be governed by the case and which is not "significantly committed" extended to those that end by death too
h) Affirmatively opting into this:  would it be better

(1) Might as well encourage them to get married

(2) Concern is that many ppl wouldn’t go to the trouble, and you want to create remedies for dependent
i) This was extended to gay couples in Gormley v. Robertson 

6. Cohabitation per statute—the future of the cohabitation alternative?  GAY COUPLES
a) Approaches

(1) ALI View – Status Approach [253]

(a) The parties do not have to be of the same sex.

(b) There is a presumption of a relationship if the couple cohabitated in a common household with a common child or cohabitated for a set period.

(c) The court should look at the nature of the relationship and ask whether they shared a primary residence and life together as a couple.

(2) Washington courts later held that homosexual partners could be in a meretricious relationship.

(3) New Zealand: partners treated as de facto spouses after they’ve lived together for three years
(4) Vermont View – Elective Approach [251]

(a) Must be same sex; must opt into the civil union by affirmative action (registration).

(b) Law of domestic relations applies, but parties may modify terms like in a postnuptial agreement.

(c) Dissolution will follow the same rules as a dissolution of marriage, and the cohabitation does require a period of residence.

(5) Domestic Partnership Ordinances: city recognition for employees to receive insurance benefits for same-sex partners

(6) PACS (Europe): Europe has a number of partnership acts with varying rights

7. Recognition Issues

a) VT: Other states do not recognize the same sex relationship and thus the parties are unable to terminate it. Problem for non-residents that find themselves joined but unable to dissolve b/c VT has residency requirement [P39]

b) TX: Doesn’t recognize any of it. Decree granting civil union divorce was void as a matter of law. [P40]

B. Disputes between dating partners

1. Engagement Disputes

2. Breach of Promise to Marry: 

a) Used to be a cause of action for breach of promise to marry, and the innocent party could sue for damages (humiliation and loss of future economic benefit).

b) Half of the states have abolished it. 

c) TEXAS:  TFC 1.108: Texas has implicitly abolished it by requiring a writing evidencing a promise made on the consideration of marriage.

d) There is a still a question regarding out of pocket expenses as to how states that have abolished the cause of action would handle such expenses.

3. Engagement Gifts

a) Minority: all gifts are recoverable

b) Majority Rule: A gift conditioned on future marriage which fails to take place must be returned if the engagement fails through no fault of the giftor.

c) Heinzman [Majority Rule][260]

(1) Facts:  Not formally married, but cohabitating.  There was real estate transferred to woman from man.  They do not marry & he argues it was an engagement gift that he should be entitled to have it returned to him.

(2) Analysis:  The majority rule holds that the gift was conditioned on the future marriage.  Then, he must show he was not at fault.

(3) RULE: There is an engagement.  A gift is conditioned on the future marriage.  The marriage did not take place.  The donor was not at fault.  Donor can get the gift back if the giftee broke the engagement.

d) TEXAS 

(1) holds that “fault is a decisive factor in ownership of engagement gifts.”

4. Joint Bank Accounts [Lee P36]

a) Parties were engaged but didn’t get married because bride found out groom had been in gay relationships before. 

b) Dispute:  She withdrew tons of money from the bank account he made her co-signor on 

c) If married that would have been CP, and fact that she withdrew it wouldn't have impact on whether it would be divisible in future breakdown.  His argument:  the ownership was proportional and she shouldn’t be able to withdraw more than she put in. 
d) Court says it is K law:  IF she had right under K to make withdrawal, he has no claim against her.  Court held that the excess withdraws pass by gift.

e) Bubbles of unfairness:  people can behave inequitably with no easy remedy by the courts  
5. Applicability of Marvin to Dating Partners who do not Cohabitate full time

a) Cochran

(1) Facts:  A man took care of a woman & had a child.  They lived together on and off, part time. He constantly paid money to her for her welfare & their child.

(2) Analysis:  Man thought it was unenforceable b/c he did not voluntarily live together b/c they did not always live together.  

(3) RULE: Parties who share a long-term stable and significant relationship, even though they live together only two to four days a week (less than full time), have a relationship sufficient to raise a triable issue of fact that they cohabitated under Martin.
(a) We don’t know what Texas would do here since the statute (1.108) only talks as to cohabitation.

b) On the other hand, there can be an issue of a joint checking account where the court treated it as a gift since there was no evidence of an oral agreement to limit withdrawal.  

c) Unlike cohabitating partners, there is no limitation on torts that may be filed by a dating partner.

6. Other issues:

a) Misrepresentation of birth control: split of authority on whether to grant remedy

b) STD Transmission

(1) Majority: intentional cause of action

(2) Minority: criminalize it, so can’t get damages

c) Name changes do not require judicial approval or formal marriage [P38]

(1) Same sex partners wanted to have same name, it was error for judge to not approve. Name can be changed so long as not for a fraudulent purpose.

IX. Reproduction and Parental Rights
A. Contraception 

1. Griswold v. CT [US 272]

a) RULE: States cannot forbid the sale/use of contraceptives by married couples

b) “Would we allow the police to search the sacred precincts of marital bedrooms for telltale signs of the use of contraceptives?”

c) Discusses marriage as within the right of privacy created by the Constitution. 

d) Concurrence—9thA protects marriage; we don’t need to look at the right of privacy.

e) Dissent—There is no right of privacy; the court is just adding words which give the court the power to invalidate or permit any law that it wants to. 

2. Eisenstadt v. Baird (page 265)(Supreme Court) 

a) States cannot forbid the use of contraceptives by unmarried couples. 

3. Carey v. Population Services (page 265)(Supreme Court) 

a) Statute which 1) outlawed distribution of contraceptives to persons younger than 16, 2) required a licensed pharmacist to distribute all contraceptives, and 3) forbade all advertisement or display of contraceptives. 

b) The court held that the “business of manufacturing and selling contraceptives may be regulated in ways that do not infringe protected individual choices. And even a burdensome regulation may be validated by a sufficiently compelling state interest.” 

c) RULE: The court found there wasn’t a compelling state interest in limiting the distribution to licensed pharmacists or prohibiting advertising of contraceptives. 

B. Abortion

1. See Supplement page 310+ for Texas rules regarding abortion. 

2. Trimester Framework - Roe v. Wade [US 278]

a) The right of privacy is broad enough to encompass a woman’s decision whether to have an abortion; but some state regulation is appropriate. 

b) RULE: The court adopts the trimester test: 

(1) During the first trimester, the woman and the doctor make the decisions
(2) After the first trimester, a state may regulate the abortion procedure to the extent that regulation reasonably relates to the preservation and protection of maternal health

(3) After “viability” (capability of meaningful life outside the womb) the state regulations are allowed based on protecting the fetal life.

c) Later SCOTUS struck down requiring hospitalization, waiting periods, but upheld bans on publicly funded abortions

3. Undue Burden - Planned Parenthood v. Casey [US 281]

a) Facts: Law required woman to give informed consent and wait 24 hours before having an abortion.  For a minor, the statute required parental consent or a judicial bypass; The act also requires a married woman to sign a statement that she has informed her husband 

b) Analysis: The case reaffirms Roe, but not the trimester framework…instated adopts the undue burden test. The provision here that imposes an undue burden is the spousal notification provision.

c) RULE: An undue burden exists if the purpose or effect of the statute is to place a substantial obstacle in the path of a woman seeking an abortion before the fetus obtains viability.
(1) SC changes mind about informed consent and waiting periods:  now okay, where they hadn't been before

(2) Undue burden was the spousal notification requirement  
4. Stenberg v. Carhart [US 287]

a) Overturned partial birth abortion statute b/c it imposed an undue burden on the ability of a woman to obtain a D&E abortion, the most common procedure, and failed to provide an exception for preservation of the woman's health.

5. Gonzales v. Carhart [US 289]

a) Partial birth abortion ban upheld with different composition of the court.  Has a high scienter requirement - no undue burden on the woman.  Shows flexibility in undue burden test. 
C. Paternity

1. Paternity Actions arise in 2 contexts:  
a) Mother is asking a man to assume responsibility for a child (first step of obtaining child support order)

b) Man is trying to assert paternity so that he has access right, mother might be resisting 

2. Presumption of Legitimacy

a) Lord Mansfield Rule: if married woman gives birth to child, H is conclusively presumed to be the father

(1) Existing relationship might be damaged

(2) No precise testing to establish paternity and stigma associated with being "illegitimate", no duty to support 
(3) Could still have a bastard if H was impotent or had no access (i.e. out of country for >9mo)

b) Michael H. v. Gerald D (US 1989)[296] - Due process not offended by not allowing third parties to rebut presumption of paternity.

(1) Facts: Married couple; there was an affair & a child was born; she moved around b/w the two men w/ the child; Boyfriend established a parent child relationship w/ the child ; the biological father brought a cause of action to be recognized as a father during the first year of the child's birth.

(2) CA (Modified Mansfield): Children born during a marriage are presumed to be the husband's and could only be rebutted by H or W 

(3) By the time boyfriend tried to petition for paternity of the child, the wife had reconciled and the husband was willing to raise the child as his own

(4) CA doesn't give the bio father the standing to rebut the presumption

(5) EP Claim:  Already established the P/C relationship and claims that the state couldn't bar that relationship based on case history

(6) RULE: There is no tradition in protecting an adulterous relationship & therefore, there is no fundamental right involved that requires a strict scrutiny analysis.

(a) State has a right to protect the marital unit; there is a presumption of paternity, but there is a restriction on time & id of party (only the presumed father) that can rebut this presumption 
(b) Mom is married to a 3rd party husband and he is willing to take the child into the marital home and raise her as his own

(7) Dissent:  the testing should take over Lord Mansfields rule (and social stigma, etc), and especially with fathers who have already established the relationship 

3.  Estoppel to Deny Paternity – Regan Nicole Shockley (TX. 2003) [P43]

a) Mom dating 2 people:  told Kevin that she was faithful and that he was the father. They split up, he paid child support, kept the kid a lot, remarried and they were raising the kid as their own.  Other guy got suspicious and he and Mom did testing w/o knowledge of Kevin.  (He has little or no relationship with the child)

b) Presumption of paternity: 

(1) Kevin was presumed because Damin didn't initiate the suit within time limit 

(2) Currently:  there might not be a presumed father:  the child didn't live with Kevin continuously 

(a) No courts have tried to construe what living continuously with the father means 

(b) Doesn't doom his situation, though it makes it quite iffy 

c) Kevin is suing to be declared dad, mom is contesting the paternity and alleging that other guy is the dad

d) Question:  Does mom have the right to contest Kevin's paternity?

(1) Yes:  no presumption of paternity, use the test

(2) Court is reluctant because of her saying that Kevin was the father 

(3) Also that Kevin has been raising the child and the other guy is a deadbeat, so this is the "best interest of the child" idea. 

(4) Conflict between parentage by a biological connection and psychological connection

e) Trend:  longer the child has established the relationship w/ psych parent, courts don't care that there is another person who has a biological connection 

f) Estoppel:  Mother is estopped because she told Kevin and bio father they were both the biological father
(1) To create an estoppel you have to establish a misrepresentation of a material fact on which the other party relies. 

(2) As a result, Kevin is given the parenting rights:  sole managing conservatorship.  

(3) Because she can't deny the paternity and the court's conclusion is that he is a presumed father (maybe)
g) Today, a finding of paternity may not involve genetic testing:  this was just best interest of the child.  

(1) Parent is supposed to prevail unless there is a finding that the parent keeping it would be a substantial detriment to the child

(2) But Kevin is a parent 

4.  TEXAS
a) Standing to bring SAPCR: TFC 102.003

(1) 102.003(8): Suit may be filed at any time by a man alleging himself to be the biological father of a child in accordance with Ch 160 

(2) Does he have standing to adjudicate? 

(a) 160.602:  a man whose paternity of the child is to be adjudicated 

(b) But if there is a presumed father must be brought before the child’s fourth birthday
(c) 160.606:  no time limitation if the child does not have a presumed father  

b) 160.621: you can admit genetic testing into evidence if it was voluntary, under court order BUT if there is a presumed father: 

(1) The genetic testing is only admissible if there is the consent of the presumed father

(2) Or under court order
c) 160.608:  Authority to deny a motion for genetic testing if the conduct of the mother or the presumed father estopps that party from denying parentage

(1) This has to do with having a presumed father want to deny parentage

(2) This might be too narrow to apply to the Shockley case
(3) Could be a broader right of equitable estoppel beyond .608 though it hasn't been established.  

d) 160.201: paternity can be established by adjudication of the man’s paternity

e) 160.204: Presumption of paternity in a valid marriage. A man is presumed to be the father of a child if: 

(1) He is married to the mother and the child is born during the marriage

(2) He is married to the mother and the child is born before the 301st day after the date the marriage is terminated 

(3) He married the mother before the birth of the child, even if the marriage is invalid and the child is born during the invalid marriage or before the 301st day after the marriage is terminated. 

(4) He married mother after the birth, even if invalid, and he voluntarily asserted his paternity of the child and 
(a) The assertion is in a record filed with bureau of vital statistics. 

(b) He is voluntarily named as the child’s father on the child’s birth certificate or 

(c) He promised in a record to support the child as his own

(5) A presumption of paternity can only be rebutted as specified under Subchapter G. 

f) TFC 160.303: the presumed father may officially deny his paternity
g) Rodriguez :  

(1) Trial court orders genetic testing where the child is older than 4 and there is a presumed father

(2) NEVER a chance to have genetic testing outside of the 4 year SOL 

(3) 160.607 is the absolute standard:  subsection b- only exception is when the presumed father and mother did not live together or have sex during the time AND the presumed father never represented that the child was his own 

5. In re DJD (TX)[P52]

a) Biological father has TX Const. due process rights to assert paternity when he:

(1) Acts expeditiously

(2) Acknowledges responsibility to pay child support or other care and maintenance and

(3) Makes serious and continuous efforts to establish a relationship with the child (doesn’t require actual relationship) 

b) Rebutting the marital presumption 

(1) Here, waited 12 yrs, didn't maintain contact, and no support—no standing!
6. Removing the stigma of illegitimacy

a) No discrimination based on illegitimacy - Levy v. Louisiana (US)[307]

(1) Facts: five children born out of wedlock

(2) Analysis: these children should have rights

(3) RULE: A child, whether legitimate or illegitimate still has the same rights with regard to their mother.  They therefore have all the same rights WRT survival lawsuits.  They are people under the meaning of the EP clause.

b) Illegitimate children have right to support - Gomez (US)[309]

(1) When paternity is established, illegitimate children have an equal right to support from the father

c) Intestate succession [309 n. 3]

7. Establishing Paternity

a) When child is bound by settlement of paternity - GEB v. SRW (Mass) [313]

(1) Facts:  Mom brought suit; dad denied paternity & they made a settlement never to bring the issue up again.

(2) Analysis:  Here, the children would lose any right, so they should not be barred for this reason.

(3) RULE: A child cannot be bound by a mother's settlement of her mother's own claims.  Thus, the child c/n be bound by the bare assertion by her mother that her mother was acting on behalf of the child w/o a formal recognition of her status as a guardian or w/o the child's being joined as a party to the action.

b) TFC 160.637(b): A child is not bound to a finding of paternity under this ch unless:

(1) determination based on unrescinded acknowledgement of paternity, and acknowledgment is consistent with results of genetic testing

(2) adjudication based on finding consistent with genetic testing and the consistency is declared in determination

(3) child was a party or represented by attorney ad litem

c) Genetic Testing

(1) Generally required unless putative father seeks testing and wife is estopped

(2) Post-mortem genetic testing allowed if good cause shown [319]

d) Minority allows mistaken fathers to reopen paternity [321]

(1) It would be unjust to make the mistaken father to continue paying support for a child that isn't one's own

8. Voluntary Termination of P-C Relationship

a) TSS [P53] - Father found after divorce that child isn't his, and sues for voluntary termination of rights. Court found that statute allows for termination if in the best interests of child. Most courts won't allow unless there is a swap of fathers. Furthermore, collateral estoppel can be raised to stop father from bringing the suit.

b) TFC 161.005(a) Termination when Parent is Petitioner: Parent may file suit for termination and court may grant termination if in the best interest of the child.

9. Estoppel protects children in knowing their parents: Hausman [62]

a) W's encouraging H to be dad infers that she expected H to rely on her misrepresentations. She was estopped from denying paternity when he sought to be primary custodian even though genetic test eliminated him

10. Fraud

a) Remedy and Jurisdiction - In re K.I.A. [63]

(1) W misled H about being the father, W sought return of the child. H sued for sanctions and SAPCR for joint managing conservatorship.

(2) Court found him to be a non-parent and returned paid support to H. W appealed, but court found it had jurisdiction to enter orders b/c H alleged to be the F and thus established jurisdiction for the SAPCR.

b) Extrinsic Fraud Required - In re Atty General [64]

(1) W lied about parentage, H sought to overturn award of support and finding of parentage in an agreed order by bill of review.

(2) He was not aware of the right to genetic testing.

(3) Court denied review b/c fraud was not extrinsic - fraud denying a party the opportunity to fully litigate at trial all his rights and defenses
Bill of review requires extrinsic fraud
11. Paternity Establishment in Texas - Go through statute, appears to be a little off

a) Common law: presumption that the child born to a married couple was the child of the husband. Neither spouse could testify as to non-access by the husband. The presumption of legitimacy was impossible to rebut.

b) Basic Fact Scenarios for a Challenger (Ch. 160)
c)  Step One: Standing
(1) TFC 102.003: General Standing to file suit--sends to 160.602

(a) (8) a man alleging himself to be the father of a child filing IAW Ch. 160

(2) TFC 160.602: A proceeding to adjudicate parentage may be maintained by:

(a) Child, Mother, or Man whose paternity is to be adjudicated
(i) Other provisions for relatives if the mother is deceased 
(b) Law enforcement agency or adoption agency

(c) An authorized representative

(d) An intended parent 

d) Step Two: Is there a Presumed, Adjudicated, or Acknowledged Father?

(1) Presumed

(a) 160.607(a): If there is a presumed father (per 160.204), the suit must be brought before the child’s fourth birthday.

(b) 160.204(a): a man is presumed to be the father of a child if (1) he is married to the mother and the child is born during the marriage, (2) he is married to the mother and the child is born before the 301st day after the date the marriage is terminated, (3) he married the mother before the birth of the child, even if the marriage is invalid and the child is born during the invalid marriage or before the 301st day after the marriage is terminated, or (4) he married the mother after the birth and he voluntarily asserted his paternity of the child in a written record; or (5) if the man lived with the mother during the first 2 yrs  of the life of the child & he represented the child to be his own; 160.204(b): a man may rebut this under 160.601-637 or by denying paternity officially (160.303).  

(c) TFC 160.303: the presumed father may officially deny his paternity. If the presumed father does officially deny is paternity, then the presumption of paternity is rebutted under TFC 160.204(b)(2).

(d) 160.607(b): Man may overcome the presumed father’s status at any time if (1) the presumed father and the mother did not live together or engage in sexual intercourse with each other during the probable time of conception and (2) the presumed father never represented to others that the child was his own.

(2) Adjudicated/Acknowledged

(a) If there is an adjudicated or acknowledged father, under 160.609(b), an individual, not a child, who is not a signatory to the acknowledged or a party to the adjudication and who seeks and adjudication of paternity must file the proceeding before the fourth anniversary of the effective date of the acknowledgement or adjudication.

(b) If adjudicated father is challenging, see 160.609(a).

(c) If acknowledged father is challenging, go to 160.307 or .308.

(3) No Presumed or A/A Father

(a) 160.606: If there is no presumed, adjudicated, or acknowledged father, then there is no time limitation in which the challenger must file suit.

(4)  CONSTITUTIONAL LIMITATION

(a) In the Interest of JWT (Texas): If the biological father (1) acts expeditiously, (2) acknowledges responsibility to pay child support or other care and maintenance, and (3) makes serious and continuous efforts to establish a relationship with the child, then he has a right under the Texas Constitution to establish his paternity.

e) Step Three: Proving Paternity

(1) TFC 160.632: A jury is prohibited.

(2) If there is a presumed, adjudicated, or acknowledged father, then genetic testing is required under 160.631(b).  Deviation from old way of overcoming martial presumption by circumstantial evidence of an affair. 
(a) Different jurisdictions interpret genetic testing based on three standards:

(b) The 1st standard accords the blood tests the same weight as other evidence. The 2nd standard holds that while test results excluding paternity are not conclusive, they should be given considerable weight in rebutting the presumption of legitimacy. The 3rd standard holds that the tests, properly conducted, are conclusive. (160.63 in TX) 
(3) TFC 165 sets out governing standards of the genetic testing.

f) Step Four: Who is Bound by the Decision?

(1) 160.637: A determination of parentage is binding on all signatories. A child is not bound unless the determination was based on an unrescinded acknowledgment of paternity that is consistent with genetic testing, or the adjudication was based on the results of genetic testing, or the child was a party to the suit or represented by an attorney ad litem.

(a) 161.005: The court may grant parent’s order for termination of the parent-child relationship if it is in the best interest of the child.

(i) In the interest of TSS: Dad wanted to terminate parental rights because he found out he was not the kid’s real father. However, statute requires that it is in the best interests of the child.

g) 160.003: The child is not a necessary party to a suit under this chapter.

(1) It is rebuttably presumed in a trial on the merits before a judge or jury that the interests of the child will be adequately represented by the party bringing suit to determine parentage of the child. If the court finds that the interests of the child will not be adequately represented by a party to the suit or are adverse to that party, the court shall appoint an attorney ad litem to represent the child.

h) 160.608: Estoppel: A court may deny a motion for an order for genetic testing if the conduct of the mother or presumed father estops that party from denying parentage and it would be inequitable to disprove the father-child relationship between the child and the presumed father.  Court must consider BIC.
(1) Ex: Mom had already said Kevin was dad, was estopped from asserting that Damin is dad.

(2) Estoppel: Dreyer v. Greene
 

X. Adoption
A. Overview

1. Most adoptions through agencies, but some are independent (i.e. through lawyers)

2. TX does not allow independent adoptions, CA allows them

3. A child can only have one set of parents.  For adoption to occur, the biological parents must have parental rights terminated (voluntary waiver or court finding).

4. TFC 161.001-003 grounds for involuntary termination but not usually used in adoptions

5. TFC 161.103 Affidavit of Voluntary Relinquishment: May not be signed earlier than 48 hrs after birth, must have witnesses, not necessary to have counsel

6. TFC 161.106 Irrevocable Affidavit of Father Waiving Interest: May be signed before birth, must state not the father and did not have sex with mother, irrevocable.
7. TFC 161.2061 - TERMS REGARDING LIMITED POST-TERMINATION CONTACT.  (a)  If the court finds it to be in the best interest of the child, the court may provide in an order terminating the parent-child relationship that the biological parent who filed an affidavit of voluntary relinquishment of parental rights under Section 161.103 shall have limited post-termination contact with the child as provided by Subsection (b) on the agreement of the biological parent and the Department of Protective and Regulatory Services.
(b)  The order of termination may include terms that allow the biological parent to:
(1)  receive specified information regarding the child;
(2)  provide written communications to the child; and
(3)  have limited access to the child.
(c)  The terms of an order of termination regarding limited post-termination contact may be enforced only if the party seeking enforcement pleads and proves that, before filing the motion for enforcement, the party attempted in good faith to resolve the disputed matters through mediation.
(d)  The terms of an order of termination under this section are not enforceable by contempt.
(e)  The terms of an order of termination regarding limited post-termination contact may not be modified.
(f)  An order under this section does not:
(1)  affect the finality of a termination order; or
(2)  grant standing to a parent whose parental rights have been terminated to file any action under this title other than a motion to enforce the terms regarding limited post-termination contact until the court renders a subsequent adoption order with respect to the child.
B. Consent to adoption

1. NOT IN MATERIALS??? Texas Case Law

a) In the Interest of JW (Tex App.)

(1) Facts:  Divorce; decree notes the husband is the father & orders child support payments; however, there is a boyfriend later who is determined under DNA evidence to be the father w/ a 99.99% chance. 

(2) Analysis: In the past, the court has held that a child is not bound by a judgment in a prior paternity proceeding if the child's interest was not identical to the interest of the party bringing the suit.  Look at TFC 160.637 now.  Here, there were enough distinguishing traits that allowed the child to bring a suit to establish paternity even though he was originally decreed to be a child of the divorced father.

(3) RULE: A child is not prevented from filing a petition to establish paternity.  The law only "prevents relitigation of paternity when the child's interests were adequately pursued in a previous paternity action that resulted in a final judgment.  The statutory presumption of adequate representation may not apply to a divorce proceeding b/c a divorce case is not normally a suit to determine parentage of a child.
C. Consent by Birth Mothers

1. In Re JMP

a) Facts: girl got pregnant & offered her child up for adoption; she signed an agreement to do so; her parents pressured her into doing this so there is a question of voluntariness; she gave the child away & then filed suit later to rescind the agreement to get the child back; the law at the time allowed her to rescind the agreement w/n 30 days & that blocked of the adoption only if it was in the best interests of the child

b) RULE: Mother can revoke consent within 30 days if in best interest of the child.

(1) To determine the best interest of the child, the court should look at psychological aspects, whether the natural parent poses a danger, & afford the presumption that the proper parent is the natural parent. But factor in any attachment formed to the adoptive parent (if there is a strong bond then the adoptive parents should prevail). Preference is for natural parent.

(2) Wealth cannot be sole criteria for determining best interests.

2. TFC 161.103 Allows for Irrevocable Mother's Consent - (e) makes consent irrevocable if the waiver makes the DFPS or independent agency managing conservator

3. Equitable Adoption: shorthand for not allowing a party to assert that a child is not a legally adopted child as a result of their acts or promises, however it does not create a parent child relationship - In re MLPJ (Tex App)[P67]

a) Stepfather situation w/ mom asking stepfather to pay child support under theory of equitable adoption 

b) Court: family code sets up a way to do this formally, and it trumps the probate code which specifically acknowledges the possibility of equitable adoption.  
(1) Family code doesn't not mention it, that must be on purpose

c) Used in probate to allow the child to inherit
d) Equitable adoption used in this case to get the man to pay support he didn’t want to pay.

e) Why equitable adoption in probate setting?

RULE:
Parental Preference – If the custody battle is between a parent and a non-parent, the parent usually wins, unless it can be shown that she is unfit.

Texas generally puts a cap on challenging adoption for 6 months.
D. The Unmarried Father

1. Due Process Rights of Unmarried Father - Lehr v. Robertson (US)[336]

a) Father claims that the adoption order is invalid because he wasn’t given notice.

b) Analysis: Court held that he didn’t need advance notice. NY has putative father registry that gives notification (he wasn’t on it). He wasn’t in special classes of fathers that get notification (openly claims child, lives with child, on birth certificate). He claims that he has special circumstances because he had filed a petition in another county, but the order had already been signed. He also claims that he has a liberty interest in the relationship with the child and it cannot be disturbed without due process 
(1) Stanley:  statute presumed every father of a child born out of wedlock to be an unfit person to have custody of children…the nature of the parent and child was irrelevant. Court held that due process was violated by the “automatic destruction of the custodial relationship without giving the father any opportunity to present evidence regarding his fitness as a parent.”

(2) Quillon:  GA statute that authorized the adoption over the objection of the natural father of a child born out of wedlock. Only after mother remarried, did father want to object to the adoption and try to legitimate the child. Trial court found adoption to be in BIC, and that was okay under due process. 

(3) Caban:  conflicting claims of two natural parents who had maintained joint custody of their children until they were two and four. Father challenged validity of an order authorizing the mother’s new husband to adopt the children. The court didn’t reach the due process question…the court upheld his equal protection claim. 

c) RULE: Only when an unwed father demonstrates a commitment to the child does his interest in personal contact acquire due process protection (mere existence of a biological link doesn’t get you constitutional protection); IN THE CONTEXT OF ADOPTION THIS IS PROBLEMATIC b/c he might not yet know of the existence of the child.

2. TX Putative Father Registry:

a) 160.402(a): can register before birth and up to 31 days after to receive notice before adoption or proceeding to terminate can be held

b) 160.402(b): notice is required to registered putative fathers AND those who have a parent child relationship under this chapter or bring suit to adjudicate rights before his rights are terminated

c) 160.404: Termination of Rights: Failure to Register - Can be terminated without notice unless otherwise entitled in 161.002 or 160.402 

d) 161.002(c)(2): No notice required unless registered (NEW!)

(1) May be unconstitutional as applied to biological dads
3. Due Process and Newborns Adoption of Kelsey S. (CA)[341] 

a) Father tried to get custody and establish paternity two days after birth. 
b) Analysis: Court looks at: 

(1) Stanley:  a father’s rights could not be terminated without a showing of unfitness and a showing of the child’s best interest would be insufficient for terminating father’s rights. 

(2) Quilloin:  Must show some unfitness to break up a natural family (if the sole reason was for the best interest of the child)
(3) Lehr:   uniqueness of biological connection. Shows that father only needs to make a reasonable attempt to establish a relationship, doesn’t need to be successful.

(4) Michael H.:  determinative factor is whether biological father attempted to establish relationship. 

c) This case is a lot like Quilloin

(1) Wanted legal custody 

(2) Mother doesn’t want to retain child and have it adopted by husband

(3) Parties disagree as to support
(4) This father did try to establish relationship sooner though 
d) RULE: If an unwed father comes forward and demonstrates a full commitment to his parental responsibilities (emotional, financial, and otherwise) his federal constitutional right to due process prohibits the termination of his parental relationship absent a showing of unfitness as a parent. Absent such a showing, the child’s well-being is presumptively best served by the continuation of the father’s parental relationship. Similarly when the father has come forward to grasp his parental responsibilities, his parental rights are entitled to equal protection as those of the mother. 

(1) Court should consider all factors relevant to this determination.

e) Note: Decision is narrow! Only applies to unwed father who has sufficiently and timely demonstrated a full commitment to his parental responsibilities

4. NOTE: ONLY CONSTITUTIONAL PROTECTION FOR BIOLOGICAL FATHERS if they come forward immediately & try to undertake their parental rights.  There is no protection for fathers who do not know or do not learn until later that there is a child.  Then it is just tort remedy 

5. Tort Law/Concealment of Children: Tort recovery allowed in some cases where family attempted to conceal the children, but not effective to undo an adoption

6. Recognition of Foreign Adoption: TFC 162.023 allows foreign adoption orders to be recognized and registered if they don't offend a fundamental public policy

7. Waivers by Unmarried Fathers

a) In the Interest of an Unborn Child [TX App P21]

(1) High school boy gets GF pregnant, signs waiver in principal's office

(2) Waiver didn't meet requirements for being irrevocable at the time. Now, all signed waivers are irrevocable, except for perhaps voluntariness

(3) Challenging the affidavit under then existing 161.106:
(a) Old section (f) said that it was only irrevocable because they didn't name agency as the managing conservator 

(b) This made it revocable 

(c) Also didn't give him a copy of the affidavit 

(d) Might also say it was under duress:  called him out, told him his gf was pregnant and told him to sign it

(e) Adoption context- at least one case has a flexible definition of the “voluntary” concept in these affidavits 

(4) 161.204 states can terminate if there is a waiver and in best interests— father could argue that it is not in child's best interest to get around the waiver
8. Waiver of Parental Rights—2007 changes

a) 161.106 waivers are now always irrevocable 

(1) All of the detailed requirements have been deleted 

b) What happens when you sign the waiver—161.204

(1) Court is given the authority to terminate the parental rights if the court determines it is in the best interest of the child 

(2) They want him out there as a potential child support payor

(3) Hard to get out of the responsibilities unless there is a person out there willing to do it as parent
E. Adoption Restrictions and Conditions 

1. Types of Adoption
a) Independent Adoption

(1) Not permitted in TX

(2) Arguments for allowing adoption through independent agencies:
(a) Some birth parents prefer being able to pick the adoptive home

(b) Prospective parents do not have to wait as long

(c) Applications are not as restrictive

(d) Allows the adopting parents to pay for mom’s medical and living expenses during the pregnancy
(e) Possibility of continuing contact  
(3) Arguments against allowing adoption through independent agencies:

(a) No licensing of agency required

(b) Concerning regarding outright baby sales

(c) Not regulated

(d) Concerned about impermissible inducements
b) Agency Adoption

2. Continuing Contact Rights

a) Problems to anticipate

(1) How often, what authorities, etc

b) Need to specify rights and responsibilities of the players

3. Adoption of Vito [353](Massachusetts)—post adoption contact (open adoption)
a) Judge found that the agency’s plan for adoption wasn’t in the best interests of the child because it didn’t provide for post adoption contact with the mother. 

b) The trial court thought it would be best for cultural and racial reasons 

(1) Why might this be a good idea?

(a) Siblings, existing relationships with parent, racial-ethnic issues, people may be more willing to give children up if they can contact them

c) The court here doesn’t like it: 

(1) He is already well established with his new family 
(2) He is not really in need of the contact (none of the above factors are convincing) 

d) RULE: Post adoption contact may be ordered if it is currently in the BIC.

e) See 161.2061 & 161.2062—you can have post termination contact in the order if it is in the best interest of the child.
(1) BUT, 161.2062—order terminating the P/C relationship can't require that a subsequent adoption order include terms regarding limited post-termination contact between the child and a bio parent  

4. Racial and Ethnic matching

a) As a general rule, Texas and the federal government have barred this

(1) 162.308—agency cannot make adoption placement decision on the presumption that placing the child in a family of the same race or ethnicity of the child is in the best interest of the child (unless it would be detrimental to the child)

(2) 162.015—court may not deny or delay adoption on the basis of race or ethnicity 

b) But it is still acceptable under the Indian Child Welfare Act (Native American preference is ok).  Governed by the tribal jurisdiction 
c) Gay Adoption: probably against public policy

(1) Goodson [P70.1] un-appealed decree allowed two lesbian women to adopt one child and one was appointed sole custodian and other had to pay support
(2) Female 1 adopts a child in a foreign country, female 2 (partner) adopts it in TX

(3) They break up, does female 2 have a p/c relationship? 

(a) The TX adoption was final more than 6 months after the other woman was trying to challenge its validity so she is foreclosed 
5. Adult Adoptions

a) TFC 162.501 court may grant adult adoption if TFC 162.504 the adults consent in writing
b) Way to establish status for inheritance, health insurance, etc (gays used to do this) 

6. FEES/EXPENSES

a) Texas: No fee allowed in Texas for adoption assistance (for finding & matching adopters with adoptee)
b) Restrictions on payments made in connection with adoptions

c) Could be because unequal footing of the parties 

d) Only usually okay to reimburse payments  
7. The Baby Market: Gray & Black

a) RULE: The law does not allow people to pay money for an adoption beyond what is reasonably necessary for medical expenses, or the fee of an approved agency.

b) In the Matter of the Adoption of a Child (NJ 367)

(1) RULE:  Reimbursement of adoption expenses are limited to fees & service of an approved agency or for medical, hospital or other similar expenses incurred in the connection with the birth or illness of the child.  Attorney's fees are also allowed (limited to legal services--not as a finding fee).  Expenses of travel, fees for foreign court proceedings, and passport are all prohibited.

(2) Even when there is illegal payments, courts will not void the adoption

8. Undoing Adoptions:  BJH (packet, page 45.10) (Iowa) 

a) W tricked H into adopting children. She said if he adopted them it would fix their marriage. He signed adoption papers. But the order wasn’t yet filed (she told him it was). Marriage got bad again. Then she wanted to divorce him. He didn’t know that adoption wasn’t final, and wife let him keep believing it. 

b) Trial court found fraud and higher court agrees.

c) Court notes that in extreme circumstances (fraud) we will undue the adoption…but here the court also notes that it is in the best interest of the children to abandon the order. 

d) See page 306 of supplement 

F. TX RULES

1. 153.002: The best interest of the child is always the primary consideration of the court in determining the issues of conservatorship and possession of and access to the child 

2. Step One: Who Can Adopt

a) 162.001(a): Subject to the standing requirements in TFC 102, an adult may petition to adopt a child who may be adopted.

b) 102.003(9): a person, other than a foster parent, who has had actual care, control, and possession of the child for at least six months ending not more than 90 days preceding the date of the filing of the petition

c) 102.003(10): a person to whom consent to adoption has been given in writing

d) 102.003(11): a person with whom the child and the child’s guardian, managing conservator, or parent have resided for at least six months ending not more than 90 days preceding the date of the filing of the petition if the child’s guardian, managing conservator, or parent is deceased at the time of the filing of the petition

e) 102.003(12): a foster parent for at least 12 months not ending more than 90 days before filing

f) 102.003(13): a grandparent

g) 102.003(14): a person who has been named as a prospective adoptive parent

h) 162.001(b): A child residing in this state may be adopted if (1) the parent-child relationship has been terminated with both parents, (2) the parent whose rights have not terminated is presently the spouse of the petitioner and the proceeding is for a stepparent adoption; (3) the child is at least two years old, one parent has been terminated the relationship, the person seeking adoption has been a managing conservator or has had actual care, possession, and control of the child for a period of six months or is the child’s former stepparent, and the non-terminated parent consents to the adoption, and (4) the child is at least two years old, the parent-child relationship has been terminated with respect to one parent, and the person seeking the adoption is the child’s former stepparent and has been a managing conservator or has had actual care, possession, and control of the child for one year.

3. Step Two: Terminating the Rights of the Natural Parents

a) The general premise behind modern adoption laws is that a child can only have one set of parents. For an adoption to occur, both biological parents must have parental rights terminated under 162.001. Just because adoptive parents may be better suited to raise a child is not enough to terminate the parental rights of the natural parents.

b) Termination of parental rights 

(1) 161.001-161.003: involuntary termination of parental rights (supp, p 380) 

(a) Clear & Convincing evidence of abandonment, neglect, abuse, lack of support, etc.
(b) 161.002: termination of rights of alleged biological father if he did not respond to the citation; did not register; his location is unknown; or he has registered but due diligent attempts have not been successful
(c) 161.003: court ordered termination if the parent has the INABILITY to care for the child. 

(2) 161.102 Can file the suit for termination before the birth of the child 

(3) 161.103 Affidavit voluntarily waiving parental rights
(a) Signed after birth, but not before 48 hrs after the birth

(b) Witnessed

(c) Verified

(d) Contain personal information

(e) A statement that the affiant is not obligated to pay child support 

(f) Must be in best interest of the child 

(g) Need information about other parent (name, if alive, etc.)

(h) Need to say who adopted parent will be or if the state is going to take the child 
(4) 161.103:  mother may sign an affidavit for voluntary relinquishment 48 hours after the birth of the child.

c) TFC 161.106 Waiver of Interest

(1) Man can sign affidavit disclaiming interest and waiving notice of anything regarding child

(2) Sign before birth

(3) This is just a waiver of interest, they are still the dad and would have parental responsibilities

(4) Now always revocable

d) The Private Adoption Act allows a surrendering biological parent to renege within 30 days if it is in the best interests of the child.

(1) J.M.P. (Louisiana): interests trumps best interests of the child

(2) 161.108: Mother can authorize release of child from the hospital before signing the affidavit

(3) Can revoke if involuntary

e) 161.005: A parent may file suit for termination of the petitioner's parent-child relationship.  The court may order termination if termination is in the best interests of the child.  

f) 161.105: If child has no presumed father an affidavit shall be signed by the mother, witnessed by 2 credible persons & verified before a person authorized to take oaths.

g) 162.010: if mother isn’t managing conservator, then they must also approve, and child over 12 must consent 

h) Terminating Parental Rights in the Unmarried Father

(1) If there is a presumed father, then the presumed father must relinquish parental rights just like the mother.

(2) The father has the option of signing a 161.106 affidavit of waiver of interest in the child before the child is born. This allows the probable father to give up any rights to paternity and notice while not requiring the affiant to admit being the father of the child.

(3) However, if the father wishes to be notified of a proceeding for the termination of his potential parental rights regarding a child, the man must register either before the birth of the child or no later than the 31st day after the birth

(a) The man is also entitled to notice under 160.402(b) regardless of whether he registers if a father-child relationship has been established or the man commences a proceeding to adjudicate his parental rights before the court has terminated his parental rights.

(b) The exceptions under 160.402(b) allow the statute to pass constitutional muster under Lehr. However, this approach ignores the child’s interest in having a relationship with his father and makes it difficult for a father who is shut off from the child by the mother. If the father does make a diligent effort to obtain custody but is unable to do so due to interference by the mother, then the father probably has a constitutional right to due process under Adoption of Kelsey S. that prohibits the termination of his parental rights absent a showing of unfitness as a parent.

(4) Kelsey Rule: If an unwed father comes forward and demonstrates a full commitment to his parental responsibilities (emotional, financial, and otherwise) his federal constitutional right to due process prohibits the termination of his parental relationship absent a showing of unfitness as a parent. Absent such a showing, the child’s well-being is presumptively best served by the continuation of the father’s parental relationship. Similarly, when the father has come forward to grasp his parental responsibilities, his parental rights are entitled to equal protection as those of the mother.

(a) However most courts hold that simply not knowing is no excuse.

(5) Unmarried father statutes summation:  
(a) 160.402 notice by registration and establishment of relationship; 160.403 notice requirements; 160.404 not notice unless entitled under 160.402; 160.414 rescinding registration
(6) 160.421 Petitioner for adoption must obtain a certificate showing the results of a registry search 

(7) 161.001 Grounds for involuntarily taking parental rights 

(a) TFC 161.002: Can terminate the rights of the alleged biological father if he doesn’t respond to citation, OR he didn’t register and his location is unknown or he is unknown, or he has registered but due diligent attempts have not been successful.

(8) Presumably, in order for the rights of an alleged biological father to be terminated, the mother must also sign an affidavit of status of child under 161.105. This affidavit provides a mechanism for identifying the biological father when the mother wishes to relinquish her parental rights by requiring the mother to provide information about the alleged father.
4. Step Three: Adoption Procedures

a) 162.002: If married, both spouses should join in petition for adoption; but an unmarried person can adopt by themselves.

b) 162.009: Courts cannot grant adoption unless the child has resided with the petitioner for six months unless it is in the best interests of the child.

c) 162.010: A child older than 12 must consent to adoption (unless in best interests of the child).

d) 162.023: An adoption order made by a foreign country gets full faith and credit unless it violates fundamental principles of human rights or the policy of Texas.

e) 161.2061 & 161.2062: You can have post termination contact in the order if it is in the best interest of the child.

(1) For instance, if there is a racial component & the court feels the child needs exposure to his race.

f) Undoing adoptions: If there is fraud or other extreme circumstances, the adoption may be undone if it is in the best interest of the child.

g) TFC 162.3041:  Race or ethnicity shall not have any effect on adoption except for NA.

h) Independent Adoptions
(1) Most states do not outlaw independent adoptions all together. TX: it is a criminal offense to operate a placement agency without a license or sell a baby.

i) TFC 162.025 Only a licensed agency can serve as an intermediary 

(1) TX is different than other states. 

(2) TX Human Resources Code 42.076 makes it a criminal offense for operating child placement agency without a license. 

(3) TX Penal Code 25.08 makes baby selling a criminal offense

(4) TX law forbids allowing fees for independent finders of children (when they are not licensed)

XI. Assisted Reproduction

A. Overview

1. See generally 160.701 et seq. (430-434)

B. Status of Preembryo

1. Progenitor Rights

2. Approaches when couples change their minds

a) Contractual: follow the parties' agreement entered into at time of fertilization so long as it does not violate public policy [Kass, Davis]

b) ABA: party wanting to use embryo should be allowed to

c) Contemporaneous Mutual Consent: When the parties can't agree to a disposition, status quo maintained & nothing is done 
d) Balancing: Follow the K entered into subject to parties changing their mind up until use or destruction of the embryos. Court then balances the interests of both parties to make a decision if can't agree [NJ]
(1) Both party's desires would be taken into account, the one that didn't want to destroy them would bear the cost of keeping them in storage 
3.  Whitten [377]

a) Couple fertilizes embryos, then break up. One wants the embryos, the other wants them destroyed

b) Adopted contractual approach, but if parties later disagree, contemporaneous mutual consent model applies, and party objecting to destruction pays the cost of maintaining

c) Compare to abortion cases:  different because the woman is already pregnant 

4. US: Usually forced parenthood is disfavored
5. When partner loses fertility:  never addressed by a high court 
a) Nahmani [Isr. 384] - found that interest in becoming a parent outweighed the right of the other to not be a parent

b) Evans [UK 384] - right to life in convention didn't extend to fetus, UK law allowed H to withdrawal consent, so W can't use the embryo

6. TEXAS:  Contractual Approach

a) Whatever contract they signed w/ the storage facility serves as their agreement
b) Status of non-consenting partner - TFC 160.706 (Effect of Dissolution of Marriage)
(1) If marriage dissolves before placement of eggs, sperm, embryos, the former spouse is not a parent of the resulting child unless the spouse consented in a record that they would be the parent if the AR occurred after divorce.

(2) Consent can be revoked by telling physician  

c) Roman [P75] - TX looks to K to decide disposition of embryos at the end of relationship, and rejects ABA approach. K provided that embryos would be destroyed. K was not ambiguous and still in effect at divorce.

7. IVF K: Are they enforceable?

a) Kass (NY)—agreements regarding disposition are generally presumed valid and binding 

(1) Signed a K that if they were unable to make a decision the embryos will go to research

(2) W now wanted to use herself…court says that the agreements should be enforced and they are desirable

b) FLA statute—requires Contract for IVF
C. Parental Rights and Obligations

1. Artificial Insemination 

a) Paternity of Donors - Jordann C. v. Mary K. (CA)[392] 

(1) Facts: Woman cut deal with known donor regarding his rights and obligations; W terminated his visits and sought to establish that he was not the father of the baby…he sought to establish paternity

(2) Analysis:  CA has a statute that allows a sperm donor to be protected from parental obligations if a doctor is used.  

(3) If we looked at intentions we would have trouble 

(4) RULE: Where impregnation takes place by artificial insemination and the parties have failed to take advantage of the statutory basis for prevention of paternity, the donor of the semen can be held the father of the child in a paternity action. The statute applies to both married and unmarried woman 

(a) Here, they didn’t use a doctor to perform the procedure 

b) TEXAS: TFC 160.702—TX now follows the approach of the Uniform Parentage Act.

(1) Under 160.702, a donor is not a parent of a child conceived by means of assisted reproduction. However, of one of the parties conceived because the other party encouraged it, that party may be estopped from denying parentage

(a) Donor requires physician, see definition
(b) Donor does not include an unmarried man who supplies with intent to be the father 160.102(6)(c)]

(c) The UPA comment to this section makes clear that this applies regardless of whether the mother is married.

(2) Under 160.703, if a husband provides sperm for or signs a consents to assisted reproduction by his wife in a written consent record under 160.704(a), he is the father of a resulting child. 

(a) However, if the husband does not provide the sperm and does not sign a written consent record, he may still be found to be the father if the husband and wife openly treated the child as their own. 160.704(b).

(i) Further, this requirement for writing has not been strictly construed—it is more of the behavior that matters

(3) Limitations on the Husband’s Challenge of Paternity: 160.705

(a) Fourth anniversary of learning of child limitation if husband did not consent to the assisted reproduction

(b) At any time if husband did not provide sperm, husband and mother have not cohabitated since the probable time of assisted reproduction, and never openly treated child as own.
(4) 160.7031. Unmarried Man's Paternity of Child of Assisted Reproduction

(a)  If an unmarried man, with the intent to be the father of a resulting child, provides sperm to a licensed physician and consents to the use of that sperm for assisted reproduction by an unmarried woman, he is the father of a resulting child.

(b) Consent by an unmarried man who intends to be the father of a resulting child in accordance with this section must be in a record signed by the man and the unmarried woman and kept by a licensed physician.

(c) Commentary:  written consent;  show there is understanding and establish the intention of the parties 

(5)  Texas statute does not make a requirement for unmarried woman to have a second parent; thus, under AI, there can be only 1 parent situations created.
(6) TX law would probably dictate result like in JC case above.  Not a donor if you don’t go through the physician  

c) Issues that arise: 

(1) Full faith and credit of determination of parentage made in another state:  YES, TX has to 

(2) Woman impregnated by AI by a boyfriend:  

(a) CA court concluded it was just AI, and the fact that they previously had an intimate relationship wasn't relevant  
2. Unmarried partners

a) No legislation in Texas and most states regarding unmarried partners, IVF, and surrogacy

b) Wood (supplement, page 45.24) (Washington)

(1) Former lesbian partner who encouraged AI was not obligated to pay child support 

(2) The court didn’t want to create a new cause of action and didn’t want to apply estoppel principles 

(3) The state proposed a four part test, which the court rejected: 

(a) Was the person in an intimate relationship with the intended parent?

(b) Did the person intend for the child to be born and be a part of the domestic household? 

(c) Did the person’s overt actions lead directly to the child’s birth? 

(d) Did the person financially or otherwise support the conception? 

(4) Court also wouldn’t accept an argument that treated a lesbian partner’s actions differently than a man’s b/c it would violate the child’s EP rights. 

c) Mitchell (supplement, page 45.26)(Illinois) 

(1) The court refused to establish paternity or demand child support from ex-boyfriend who had encouraged and funded the procedure.

(2) The court said the man must have consented in writing to be treated as the child’s father. 

(3) Most states would apply estoppel here (when there might not be express consent) 

D. IVF and Surrogacy 

1. Possibilities of IVF:

a) Surrogacy

(1) Traditional (genetic mother)

(2) Gestational Surrogacy 
b) Intended Parents

(1) Total genetic parents

(2) Partial genetic parents

(3) Not genetic parents

2. Traditional Surrogacy: Baby M (NJ) found such K to be against public policy because it guarantees the separation of the child from his mother [411]

a) Majority of states make true surrogacy agreements void (where another woman is inseminated with father’s sperm). But some allow the agreements with some regulation. 

b) Texas does not have any case law on the subject, but commentators think that it would violate TPC §25.08 (the prohibition on baby selling)
(1) Commentators have also suggested that we should treat this like adoption

(2) 161.103--Voluntary relinquishment of parental rights (mother) 

(a) Cannot be signed less than 48 hours after birth 

c) Surrogate's Breach - JF (OH)[P90]

(1) Surrogate refused to relinquish children after birth

(2) Multiple courts in different states involved

(3) Concluded that father was sperm donor, and upheld indemnification provision

3. Gestational Agreements in Texas TFC 160.751 et. seq.  

a) 160.753-if the gestational agreement is valid in the eyes of the court, the intended mother is the lawful mother; the intended father is lawful father.

b) 160.754:  

(1) (a)The written agreement provides that: 

(a) Gestational mother agrees to pregnancy by assisted reproduction

(b) Gestational mother, her husband (if married), and donors (if not intended parents) relinquish all parental rights

(c) Intended parents will be parents of the child

(d) They will exchange health information

(2) (b) Intended parents must be married and must be party to the agreement

(3) (c) Eggs cannot be from gestational mother…they can be from intended parents or donor

(4) (d) Doctor must inform parties of lots of things listed in statute
(5) (e) Must enter agreement 2 weeks before implantation 

(6) (f) Agreement does not apply to child conceived by sexual intercourse 

(7) (g) Can’t limit rights of gestational mother to make health decisions for herself or embryo

c) 160.756

(1) A gestational agreement must be validated by a court

(2) It can only be validated if: 

(a) Parties have submitted to jurisdiction

(b) Intended mother can’t carry a baby 

(c) There has been a study of fitness for intended parents (like adoptive parents) 

(d) The parties voluntarily entered into agreement

(e) Gestational mother has had another baby and giving birth won’t harm her health

(f) Parties have provided for what each party is responsible for (expenses, etc.) 

d) 160.758—court has continuing, exclusive jurisdiction

e) 160.759—agreement can be terminated (but only before the pregnancy…implies that it cannot be terminated after the pregnancy) 

f) 160.760
(1) Intended parents have to file a notice of birth with court at least 300 days after assisted reproduction occurred 

(2) Court issues order that parents are parents, gestational mother must surrender child, and issues birth certificate 

g) There is no discussion of payment issues in this statute.  There is no statute that permits a substantial fee though (in any jurisdiction).  

4. Conflict between Gestational and Genetic Mothers: Johnson v. Calvert (CA) [394]

a) Sperm of father and egg of mother would be implanted in a surrogate (gestational surrogacy). Surrogate agreed to relinquish all parental rights in exchange for $10K. Surrogate sought to be declared the mother of the child.

b) Analysis:  Court disagreed
(1) There are two ways to determine motherhood—blood testing and gestation.

(2) But you must also look at intent…without the intent of the Calverts, the child wouldn’t exist. Without them, there wouldn’t be a baby! 

(3) They also say this is not like an adoption situation where you cannot pay for consent to adoption. Johnson is not as vulnerable.

(4) She also argues that Michael H. should apply (there the court held that biological father couldn’t challenge H’s paternity because the marital family is a protected liberty interest).
(5) Both the gestational mother and the genetic mother would be the presumed mothers under the code…that is when we look at the intent.  
c) Viewing this as a service, not baby selling (this woman is just the incubator!)

d) The point is that here, the intended parents provided the genetic material (that makes a difference to the court!)

e) Seemed like CA would enforce any agreement (that did not prove to be the case); not baby selling, b/c there is no evidence that poor women were being exploited, etc.

f) TX:  A birth mother c/n waive rights of child until after 48 hours (for adoptions); 

5. Intended Parents - In re Buzzanca [406](CA) 

a) Facts: Embryo was implanted in surrogate…the embryo did not contain the genetic material of any of the parties. They all disclaimed the baby, except W (but she didn’t have genetics or gestation).

b) Analysis:  Who are the lawful parents? (Trial court said that there were no lawful parents) 

(1) Husband:  The rule that makes a husband who consents to AR the lawful father applies here. He initiated a medical procedure. He is estopped from disclaiming his fatherhood under common law and the family code.

(2) Wife:  She is just like a husband in an AI case. Her consent triggered a procedure which results in pregnancy and the birth of a child.  The court applies Johnson saying that the court contemplated a situation where no one wanted the child and said that a rule making the intended parents the lawful parents would be best.  She is the lawful mother based on intent. 

(3) Even if the wife agrees to assume all responsibility, husband is still the lawful father

(a) He caused the conception. It doesn’t matter if W agreed to assume all responsibility, you can’t by agreement limit or abrogate a child’s right to support. 

(4) Policy should be to insure there is a parent to keep them from being a ward of the state.

c) RULE: By consenting to a medical procedure which results in the birth of a child…a husband incurs the legal status & responsibility of fatherhood.  

6. Dual Mothers - KM v. EG (CA)[414]

a) Facts: Lesbian couple, one partner supplied egg, agmt was KM would not seek to be the parent, just the gestational mother. But, they would raise the child together.

b) CA decides both are parents & rights not exclusive

c) Distinguished Johnson b/c both claimants could be "mothers" and states that intent doesn't matter (both are claiming to be mother, not that only one is the mother)

7. No general constitutional protection for access to reproductive technology [424]

8. Miscellaneous Issues

a) PA Case - Ct found sperm donor and both lesbian partners owe support [P77]

b) UK Case - Wrong man's sperm used to fertilize eggs. He is named the father though parents will likely win in fight to formally adopt by H. [P80]

c) No right to test for mistake - CA court says couple doesn't have right to have children of another couple tested to see if there was a mistake [P81]

9. Post-Mortem Use of Reproductive Technology

a) Courts have gone in all different directions on this

b) TFC 160.707—if spouse dies…the deceased spouse is not a parent unless he consented in a record that if AR were to occur after the death, he would be a parent of the child. 

c) Because there is really no law governing this, doctors can do it or not do it (some groups have policies against sperm harvesting). 

d) Seems like there is a consensus that you need the decedent’s consent to harvest his sperm 

e) UPA—you can do it, but the deceased person is only a parent if they consented in a record that if assisted reproduction occurred after death, they would be the parent

(1) Makes a difference for inheritance, etc
f) Woodward [P83] - Posthumously conceived children are treated as issue of a decedent if 1) consented to posthumous reproduction, and 2) also agreed to support the children.

XII. Child, Parent, & State

A. Education

1. Wisconsin v. Yoder [444](US) 

a) Facts: Wisconsin law required kids to attend school. However, education beyond the 8th grade violates Amish beliefs. 

b) Analysis: There is no doubt that the state has the power to impose reasonable regulations for the control and duration of basic education but that is not absolute. For instance, Pierce struck down requirement that children had to go to public schools & the Meyer court struck down law that barred teaching in a language other than English (violated parent and teacher liberty interests).  The State’s interest in universal education is not totally free from a balancing process when it impinges on other fundamental rights and interests. 
(1) Here, the parents argue that the Free Exercise Clause is violated (They brought in evidence of Amish tradition, beliefs, etc. & showed they are self sufficient and able to provide for themselves without public education). The State claims that the interest in public education is so compelling that even religious practices must give way. (Educating youth is necessary to prepare citizens to participate in political system & Prepares individuals to be self reliant and self sufficient participants in society)

c) RULE:  The court says these interests aren’t compelling enough when compared with the 1st and 14th Amendments
(1) When the interests of parenthood are combined with a free exercise claim of the nature revealed  by this record, more than merely a reasonable relation to some purpose w/n the competency of the State is required to sustain the validity of the State's requirement under the 1st A.  But, the power of the parent will be limited if it appears that parental decisions will jeopardize the health or safety of the child, or have a potential for significant social burdens.

(2) Here, kids are getting an education until 14, then learning how to function in Amish community

2. Home Schooling: Duro v. DA (page 451, n.4)(4th Circuit)

a) Yoder couldn’t apply here - Pentecostalists wanted to home school because they opposed unisex movement, but mother didn't have any qualification to teach, and didn't want to enroll in school for any amount of time

b) They weren’t members of a long standing community with history of success and self sufficiency 

c) In Yoder, they attended school through 8th grade and got skills necessary to be successful member of the Amish community  

B. Parental Liability for Acts of Children

1. Traditionally focus on control: gives incentive to teach their children and try to control

2. TFC 41.001 provides for liability if the parent is negligent in controlling the child; and for willful and malicious conduct of a child 10-18

3. Exception for theft: parent liable up to $5k for child's theft [P92]

a) TCPRC 134.003(a) parent is liable for theft [P91]

b) TCPRC 134.005 - recovery limited to $5k actual dmg limit + crt costs and reasonable attorney's fees

C. Loss of Consortium
1. Children may recover for loss of consortium if the parents are permanently injured, but not vice versa.

D. Medical Decision Making (See TFC 32 Consent to Treat, TFC 33 Abortion)

1. Generally:  parents have the ability to make treatment choices for kids.  Exception: Baum
2. MENTAL ISSUES—Parham v. J.R. (US 1979, 466)

a) Facts: It seems both of these children had mental problems.  Parents attempted to have them sent to a mental hospital.

b) Issue: What process is due a minor child whose parents seek state administered institutional mental health care for the child and specifically whether an adversary proceeding is required prior to or after the commitment.

c) Analysis:  1) inquiry by a neutral fact finder to determine whether the statutory requirements for admission are satisfied. 2) periodical review evaluate the continuing need for commitment. But this can just be done by a staff physician.  3) No adversarial hearing required (would intrude on parent child relationship) 

d) Note:  most states now go further than Parham 
e) RULE: Parents retain a substantial, if not the dominant, role in a decision, absent a finding of neglect or abuse, and that the traditional presumption that the parents act in the best interests of their child should apply.  The follow up with a periodic evaluation for continued commitment.

3. NON LIFE THREATENING—In re Green (PA 1972, 463)

a) Facts: Mother is a Jehovah’s Witness and doesn’t believe in blood transfusions. She refused to allow her son to have spinal surgery. However, there is no evidence that the child’s life is in danger or that the surgery must be performed right away. 
b) Issue: Whether the state may interfere with a parent’s control over his or her child in order to enhance the child’s physical well-being when the child’s life is in no immediate danger and when the state’s intrusion conflicts with the parents’ religious beliefs. 

(1) Does the state’s interest override the parent’s? 

c) Analysis:  The court looked at two other cases & decided in the end that the boy was 16 and deserved some say in the matter. Case law: (1) Seiferth:  should see what child wants; (2) Sampson: almost identical facts—said state could order the surgery whenever the health care choice is clearly appropriate (rejected argument that for state to get involved the life of the child has to be in danger) 
d) RULE: “[A]s between a parent and the state, the state does not have an interest of sufficient magnitude outweighing a parent’s religious beliefs when the child’s life is not immediately imperiled by his physical conditions.” But they do believe that the child should be heard!
e) Contrary approaches:

(1) Newmark v. Williams (473)(DE):  court applied the best interests standard and held that state could not interfere in ordering chemotherapy for three year old (the chemo wouldn’t even result in sure survival and would be very painful)

(2) In re Hamilton (page 473)(TN):  court ordered treatment for 12 year old when there would be a 25-50% chance of long term survival) 

4. Religious Accommodation Laws

a) A lot of states have statutes that establish a defense to a neglect/criminal action for parental failure to provide medical treatment based on a good-faith religious belief.

b) Medical associations are calling for the repeal! 

5. The "Mature Minor"

a) Overview:  Some states allow the wishes of an older child to be considered; Brings up questions of how we decide if the minor is mature 

b) Planned Parenthood v. Danforth (474)(US) RULE: court can’t have blanket provision requiring consent of the parent as a condition for abortion of an unmarried minor during the first 12 weeks of pregnancy 
(1) Later cases require a judicial bypass procedure

c) Belotti v. Baird:  Restrictions for abortion are okay if there is a judicial or administrative bypass

d) Carey v. Population Services (US 1977)

(1) Facts: NY statute that prohibits sales of condoms to minors.

(2) Analysis:  Sex is a fundamental right & therefore must pass strict scrutiny, even for high school aged kids.  NY's argument may have been more applicable to stopping abortions in minors, but that would have likewise been un-C.  

(3) RULE:  Laws that prohibit a person to sell of distribute contraceptives to minors under 16 must pass strict scrutiny. 

6. OG v. Baum (PC 93)(TX) 

a) Facts: Boy was hit by train.  Medically suggested treatment required a blood transfusion that was as against their religion as Jehovah’s witnesses.  He signed a form refusing to consent and absolving hospital of all liability, but now CPS wants a managing conservator. 

b) Issues/Analysis: Whether parents have a constitutional right to refuse the blood transfusion

(1) Parents’ rights do not include the right to expose child to ill health or death. (borrowed language from US Supreme Court) 

(2) 151.001(a)(6):  generally, parents have a right to consent to surgery

c) Whether the minor has the right to refuse the blood transfusion 

(1) Court looks at an Illinois case which said that a mature minor could refuse

(2) The court doesn’t want to follow that case: 

(a) The court there held that a mature minor had a right to refuse under Illinois common law (Texas common law doesn’t have the mature minor standard nor does federal or Texas constitutional law).

(b) The evidence developed there was very different (we don’t know how mature the minor is here)

(c) The minor there testified demonstrating her competence (the minor here didn’t testify) 

(3) No TX case on mature minor rule, thus, it is unclear whether a 16 year old has the capacity to decide such a course of action.

d) RULE: When there is evidence that the medical treatments are medically necessary a temporary managing conservator may be appointed.
e) TX and MMD:  Oldham would be surprised if TX would accept MMD if the choice to withhold would result in death.  

7. Siamese Twins (Britain):  [P97]
a) Medically suggested treatment was to separate the children, likely result would have been that 1 twin would die, but the other would survive.  Parental wish was to leave them attached—didn't want to consent to action that was likely to result in death of 1 of the children.  Med prognosis was that both would die w/o the procedure.  
b) Court determined to overrule the parental wish to withhold treatment under analogous view:  better to save life of 1 child, than likely have both of them die.  
8. Abortions for Minors:  Tex. Family Code Chapter 33
a) 33.002: physician cannot perform an abortion on a pregnant un-emancipated minor unless

(1) Gives 48 hours notice to one parent or guardian 

(2) Court issues order authorizing abortion

(3) Condition requires immediate abortion 

b) 33.003 Judicial bypass

(1) File application with court (any court) 

(2) Application must be under oath 

(3) Court appoints guardian ad litem and an attorney (could be both) 

(4) Hearing must be speedy 

(5) Court looks for one of these: 

(a) Whether minor is mature and sufficiently informed to make the decision without notification of her parents OR 

(i) Jane Doe set forth factors relevant in determining maturity and informed: 

(a) She has obtained information about the health risks of an abortion and that she understands those risks

(b) She understands the alternatives to abortion

(c) She is aware of the psychological ad emotional aspects of undergoing an abortion and how that will affect her and her family's relationship

(b) Whether notification would not be in the best interests of the minor OR

(i) Jane Doe 2 developed factors relevant to determining best interests: 

(a) Emotional or physical needs

(b) The possibility of emotional or physical danger to the minor

(c) The stability of the minor’s home and whether notification would cause serious, lasting harm to the family structure

(d) The relationship between the parent and the minor and the effect of notification on that relationship 

(c) Whether notification may lead to physical, sexual, or emotional abuse OR

(i) Jane Doe 3:  emotional abuse contemplates “unreasonable conduct causing serious emotional injury.” 

(6) If minor meets criteria, then court issues order authorizing minor to consent

(7) Court must keep hearing/information confidential 

E. The Neonate—LIFE THREATENING

1. Miller v. HCA (TX 2003)

a) RULE: Physician not liable for not obtaining consent first from parents if confronted w/ emergent circumstances and provides life-sustaining treatments to a minor child. Physician should attempt to secure consent, but not liable for battery or negligence solely for treatments absent consent. 

· The hospital doesn’t have to treat, but instead they only can treat if they would like.
b) Don't have to follow a parental choice that leads to death

c) TX: Can't consider quality of life (nor does Federal law)
d) Court says that when the child is born the period of time is short to decide on whether to provide affirmative treatment, and that is an emergency triggering the exception to consent 

2. CAPTA

a) States must establish programs for responding to cases of withholding medically indicated treatment.  Withholding medical treatment was later defined as: failure to respond to infant's life threatening condition….(484)
b) Doc has to provide treatment….unless the child is chronically ill and irreversibly comatose, and it would be virtually futile in terms of the survival of the infant and treatment would be virtually futile… 
XIII. Child Abuse & Neglect

A. Child Neglect

1. If parents don't provide adequate choices, there is possibility of criminal sanctions or wrongful death civil actions, but we must take into account religious objections 

2. We favor parents:  unless he is unfit, the parent will always be the first choice

a) Not a level playing field when we evaluate if we should place the child w/ a parent or non-parent 

b) Predictability:  stability in knowing that the parent will be preferred 

3. In re TG (DC 1996, 490)

a) Facts: On the day the grandmother died, a police officer found two of the children in bad conditions at the grandmother’s house (dirty, no food, soiled). He then went to the parents’ house and found a similar situation.  CPS only went one time.  

b) Other factors were necessary to get to neglect: not getting medical treatment, they were malnourished, etc.  Need actual evidence of mistreatment.   There must be some act or failure to act on the part of the parent "which endangers the welfare of the child."  

c) RULE: Neglect must be determined by looking at the full picture; there must also be a showing that these negligent actions or inaction produced some adverse affect on the child before the state may intervene. 
(1) Neglect has to be CONTINUOUS according to this court, but one instance might be enough (in order to get that dirty has to be going on for a long time)  

(2) But she is doing her best:  difference between poverty and neglect? 

d) Evidence of severe uncleanliness in the household has not been dealt with uniformly:  here they said it isn't enough 
4. 113—Defendants fed the kids in their custody poorly
a) Fed dog food and scraps from trash; Slept in garage; Sentenced to 40 years in jail!

5. Suicide case [P114]

a) Child killed himself and mother was convicted of an unsafe home environment 

b) Argument was that the mother had an affirmative duty to remedy the bullying at school and didn’t, or it wasn’t effective. 

c) Never seen a case like this before!! 

6. Obesity - Case in Britain where child may be removed b/c he is 3x normal weight. Not currently grounds for removal in the states. [P112]

7. Wisconsin ex rel. Angela M.W. v. Kruzicki (Wisc.  486)

a) Facts: Mother used drugs during pregnancy. The county filed a neglect petition to take control over the unborn child.  Basically, they wanted to commit this woman into a care center to prevent damage to the fetus.  

b) Analysis:  Look at case law language & leg intent for the word child.  It seems there is not a clear sense that child included a viable fetus.  

c) RULE: Until born, a fetus has no COA for fetal injury.  The state does not have the authority to commit the mother.  
d) The court held that neglect laws don’t cover a fetus

e) Dissent:  this is an absurd result! The state can protect a child born at 8 months, but couldn’t protect a fetus when it had been in the womb for 8 months. Therefore, they construe the statute to include a fetus. They also say that this doesn’t violate the mother’s constitutional interests. There is a compelling state interest in the welfare of a viable fetus and the procedures are narrowly tailored (hearing, etc.). 

f) Note:  After this case the Wisconsin legislature added unborn child abuse to the statute…it permits the state to intervene to protect the unborn child. 

(1) It defines unborn child as a human being from the time of fertilization to the time of birth. 

g) Most states do not monitor the behavior of women and do not follow the new Wisconsin approach. 

B. Texas

1. 261.101 - Broad Duty to Report Suspected Child Abuse

2. 261.001(4) Defining neglect

a) Failure to provide a child with food, clothing, or shelter necessary to sustain the life or health of the child

b) Failing to seek, obtain, or follow through with medical care for a child, such that the failure results in substantial risk of death, disfigurement or bodily injury or observable and material impairment

c) Placing a child in a situation that involves a serious risk of harm 

3. 261.001(1) Abuse is…mental or emotional injury that impairs the child; causing or allowing the child to be in a situation where he sustains injury…

4. TPC 25.05 Criminal non-support 

a) Financial inability is an affirmative defense

5. TFC 231.109: Texas requires people who have information regarding child abuse to report it; otherwise it is a violation. 

a) Perry v. SN, Texas Supreme Court said that there isn’t a COA for negligence per se (case where day care center workers knew about abuse and did nothing about it). 

6. See TFC Ch. 262 

a) 262.104: Taking possession of a Child in Emergency w/o a court order

b) 262.106: Initial hearing after taking possession of child in emergency situation w/o a court order

7. See TFC 263 for procedure of foster care

8. Ad Litem in Texas

a) 107.001 
(1) Attorney ad litem:  Represents the child's objectives if child is competent to understand the relationship with the atty ad litem

(2) Guardian ad litem: person appointed to represent the best interests of the child 

(3) Amicus attorney:  an attorney appointed by the court in a suit, other than a suit filed by a governmental entity, whose role is to provide legal services necessary to assist the court in protecting a child’s best interests rather than to provide legal services to the child .  Usually custody!
b) 107.002 Powers and Duties of Guardian Ad Litem

(1) Represents the best interest of the child

c) 107.003 Powers and Duties of an Attorney Ad Litem 

(1) Child’s lawyer, Represents the child’s interests 

9. Suits by Governmental Entities

a) 107.011 Mandatory Appointment of Guardian Ad Litem 

b) 107.012 Mandatory Appointment of Attorney Ad Litem 

c) 107.013 Mandatory Appointment of Attorney Ad Litem for Parent

(1) If it is a suit to terminate parental rights 

(2) Can appoint for the following people: 

(a) Indigent parent

(b) Parent who is served by publication

(c) Father who is registered, but location is unknown

(d) Father who is registered, but couldn’t be served

10. Suits by Non-Governmental Entities

a) 107.021 Discretionary appointments

b) 107.022 But you can’t appoint an attorney to a dual role

(1) Can sometimes get attorneys fees for appointed ad litems

C. Termination of Parental Rights

1. In the Interest of MML (Kansas 1995, 509) 

a) Facts: Father claims that best interest standard violates his constitutional rights to custody absent a finding of unfitness. Father seeks to get custody of his child.  The child does not want to live with her dad 
b) The Kansas statute said that if it is not in the best interest of the child, a child doesn’t have to be placed with the parent. 

c) RULE: Court holds that the best interest of the child standard in the statute is constitutional when applied in situations where the court has found by clear and convincing evidence that the parent is unfit or that highly unusual or extraordinary circumstances exist which endanger the child’s welfare. Otherwise, the parental preference controls.
d) Father won because they had to show he was unfit 

(1) Question is not whether the child would be better off, dad has the automatic right to the child 

e) Contrast with Adoption
(1) Doesn't have any standing if it has been longer than SOL, because it is perceived to be too damaging to the kid, who is bonded to the adoptive household

(2) Might say it operates unless the child has bonded to another family

(3) Might lose the benefit of parental presumption if you have disappeared for a certain amount of time 

2. In the Matter of Guardianship of JC, JC, and JMC, Minors (NJ 1992, 501)

a) Facts: Mother gave up children to foster homes.  They stayed there for 5 years.  She wants to maintain some connection w/ them & not have her rights terminated.  She has always maintained visitation with the children, but has problems with drugs & alcohol, which makes her ability to take care of the children herself suspect.  

b) Analysis: A trial court should make specific findings of fact before it terminates parental rights: (1) child's health & development have been or seriously will be impaired by the parental relationship; (2) parents are unable or unwilling to eliminate the harm & that a delay in permanent placement will add to the harm; (3) the court should be convinced that alternatives to terminating parental rights have been thoroughly explored and exhausted, including sufficient efforts made to help the parents cure the problems that led to the placement; (4) all those considerations must inform the determination that termination of parental rights will not do more harm than good.

c) RULE: Parental rights may be terminated, not on grounds of current unfitness but because of potential harm to the child based on separation from a foster parent with whom the child has bonded, the quality of proof adduced must be clear and convincing evidence that removing the children from the foster harm will cause “serious and enduring emotional or psychological harm.”
(1) Shouldn't return to bio if there is evidence of serious psychological harm if the child is removed from foster and returned to bio even if there is no unfitness determination
d) Concurrence:  if you can lose the benefit of presumption because of formation of relationship, it might make parents unwilling to give children up for short time because they could ultimately lose them.

(1) Want to keep option open for parents who are having trouble 

e)   Texas - has some exceptions to the parental preference rule 
D. Parental Immunity

1. What is the basic rule for parental immunity?
a) Doctrine of parental immunity for unintentional tort actions (car accident, intentional tort or a tort arising out of the parent's business action are all exceptions to this doctrine of immunity) and so there is no contribution against a negligent parent from a 3rd party who has been found to be liable for N actions against a child. 
b) Extends to step parents who have a basic parent relationship with the child   
2. Shoemake v. Fogel (TX 1992, Packet)

a) Facts: Child left alone & drowned in an apartment complex swimming pool.  

b) No question that the mom's wrongful death action would be discounted by contributory negligence. 

c) But what about a survival action? Court of appeals says parental immunity does survive child’s death; can’t ask parent for contribution in a survival action.

d) Goal of immunity is to prevent undue judicial interference with parental discretion

3. Felderhoff: first case

a) General principle that parental immunity covers claims by the child of the parent's negligence with one primary exception: Doesn't apply to car accidents.  
b) Also business activities, and intentional acts 

4. McCullough (TX App)[P122] - parental immunity is not unconstitutional

a) Divorced dad was having visitation w/ child and the child drowned on water toy

b) Mom wants to sue Dad for wrongful death.  Court applies parental immunity and bars the action

5. Hoffmeyer v. Hoffmeyer (packet, page 50.1)(Texas) 

a) Kid died because of a gun accident…the father had shown him how to use the gun, etc. 

b) This was negligence, so parental immunity applies! 

6. Chenault v. Huie (P107)(Texas)

a) RULE: Court holds that there is no tort claim available for a child whose mother caused damages while the child was in the womb.

b) Court worried that this is a very slippery slope and we would be controlling everything a mother does when she is pregnant. 

7. McGee (TX)[P123] - Spousal immunity applies to stepfather but in this case father had died and so the stepfather was the only father he had known.

a) In connection w/ mom's divorce from stepdad, mom agrees on behalf of son to not sue step dad in tort for anything other than torts that are covered by insurance

b) Is stepson's suit barred by the waiver of claims in connection with divorce 

(1) Can't be barred if he wasn't a party and wasn't represented by a guardian
c) Parental immunity can apply to stepparents

(1) It does in this case because he was the only father the child has known from 18 mo to 17 years 

d) Allegations of gross negligence

(1) Falls within the immunity protection, could be basis for an additional exclusion, but this court didn’t extend. (Maybe the supreme court of TX will)

Parental immunity does not extend to claims for intentional courts.
XIV. The Lawyer's Role in Family Disputes

A. Family Law as a specialty

1. How to interact

a) Consider feelings/anxiety: don’t label things as “routine”
b) Consider your impression to the client:  who answers the phone might be important in conveying your image to a client

2. Potential Problems, etc.

a) Billing

(1) Infrequent billing can lead to a problem (see 151); lawyers have a tendency to make invoices impossible to understand

(2) Spell out everything that will be billed for…meeting time, phone calls, etc.

(3) Let them know what fixed fee means

(4) Use lower level associates

(5) Give estimates on the high end

b) Phone calls can cause problems b/c lawyers often do not return calls on time.  

(1) Let the clients know phone calls are included in costs if they are

(2) Give them a number to reach you after hours, but make it clear that they will pay at a higher rate for weekend access

3. Objectives:

a) Create reasonable expectations about process and procedure

b) Encourage settlement

4. Personal Advice

a) Don't advise clients to clean out accounts

b) Give other spouse notice in a non-embarrassing way, i.e. don't serve divorce papers on them at work without notice

B. Regulating the Lawyer--Client Relationship

1. Avoiding Conflicts of Interests

a) Conflicts of Interest:  Model Rule 1.7

(1) Shall not represent a client if the representation of the client will be directly adverse to another client, unless: 

(a) Lawyer reasonably believes that representation will not adversely affect the relationship with the other client, and

(b) Each client consents

(2) Lawyer shall not represent a client if the representation of that client m ay be materially limited by the lawyer’s responsibilities to another client or to a third person, or by the lawyer’s own interests, unless: 

(a) Lawyer reasonably believes the representation will not be adversely affected

(b) The client consents

(i) Consultation must include explanation of the implications of the common representations and the advantages and risks involved. 

b) Dual Representation:  In re Marriage of Egedi (CA 2001)[528]
(1) Facts: Parties entered into a friendly divorce and asked attorney to formalize their MSA. He advised them to get independent counsel, but they refused. He agreed to act as a scrivener, but refused to give any legal advice. He added in the standard provisions along with theirs. But he refused to discuss terms with either party and continued to remind them of the conflict. The agreement set forth that it wasn’t induced by fraud or manipulation. The husband didn’t want to perform, arguing conflict and fraud. 

(2) Analysis:  This would be an obvious COI but, the MSA was found not to have been procured by misrepresentation, fraud, or overreaching.  Further, these terms were never in dispute.  Nothing more (suggested by court or adverse parties) the lawyer could have said to make a full disclosure of the consequences of using him for both parties.  The court said it was an enforceable agreement.

(3) RULE: Where a single attorney obtains a written waiver of the potential conflict of interest and acts only as a scrivener of the parties’ marital settlement agreement, such an agreement is enforceable

(4) PRACTICE ADVICE: only represent one spouse

c) Model Rule 1.9

(1) A lawyer who has formerly represented a client in a matter shall not thereafter: 

(2) Represent another person in the same or substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client consents after consultation or

(3) Use information relating to the representation to the disadvantage of the former client except as Rule 1.6 or Rule 3.3 would permit or require with respect to a client or when the information has become generally known. 

2. The Unrepresented litigant

a) Model Rule 4.3: attorney must make reasonable efforts to correct any misunderstanding an unrepresented party may have about the role of the opposing party’s lawyer.  AAML goes further & states:

(1) Don’t give legal advice

(2) Inform the opposing party in writing: 

(a) I am your spouse’s lawyer

(b) I do not and will not represent you

(c) I will at all times look out for your spouse’s interests and not yours

(d) Any statements I make to you about this case should be taken by you as negotiation or argument on behalf of your spouse and not as advice to you as to your best interest. 

(e) I urge you to obtain your own lawyer M

3. Setting the Fee

a) Always need a written agreement

b) Frequent and prompt billing are good ideas 

c) Model Rule 1.5(a) provides factors for determining the reasonableness of the fee (page 522) 

d) VW v. JB (NY 1995) [536]

(1) Facts: Here, there was a performance bonus as part of the divorce agreement for the attorney.  The issue is whether or not this is a contingent fee.  The bonus was substantially more (by a factor of 6 or 7) than the hourly rate.  Now, the client does not want to pay the bonus.  

(2) Analysis: The court held this was an impermissible contingency fee. Issue: Was this payment contingent on the result? 

(a) Contingent fee that is dependent upon the successful accomplishment or disposition of the subject matter of the agreement. 

(b) Here, the settlement wasn’t final…husband still had to execute. If the husband had raised a last minute issue, then the lawyer would have been self interested in the result.  

(3) RULE: Where parties enter into a fee agreement prior to the completion of the matter where the legal fee turns on the result obtained, that of necessity is a fee based on a prohibited contingent of the amount of the award. [FAM LAW MATTERS]
(a) Contingent fees are inappropriate because they encourage the attorney to advocate for a divorce (not settle/ reconcile) 
(4) EXCEPTIONS: fees to establish a common law marriage or challenge a pre-marital agreement
4. How do you get paid if you represent the party that doesn't control the money?
a) Court awarded attorneys fees

(1) 6.502-temporary attorneys fees in connection with divorce

b) Another for suits involving children 

5. Texas Law

a) Texas normally prohibits contingency fees in family matters

b) But see Ballestros (P144)

(1) Contingent fee contracts in traditional divorce actions are prohibited 

(2) However, in this case, it was not a traditional divorce action…recovery first depended on the establishment of a common law marriage

(a) Contingent contracts may be appropriate in a situation like this. 

(b) In this case, if the marriage is not established, the plaintiff may recover nothing; in a traditional divorce, with a ceremonial marriage, each party will obtain a recovery of some sort. 

c) Goldstein v. Comm’n for Lawyer Discipline (handout)(Texas)

(1) Lawyer was given $4.8M as a “gift” after securing a $50M settlement for wife. 

(2) Court ordered him to pay it back.

(3) When he didn’t, he was disbarred. 

6. Retainers

a) Refundable:  This will buy you X amount of legal services and if we don’t spend that much, we will give it back 

b) Non-refundable:  we will keep it even if we don’t do any work (Bar doesn’t like this!)
7. Duties to Clients

a) Must manage the client’s expectations: 

(1) Don’t give assurances in any litigation matter

(2) If you promise good results, the client may not want to settle or have a bad attitude towards settlement or the client won’t be as pleased when you do win

(3) If you don’t win after promising good results, they are going to be unhappy! 

b) Must get all information related to the dispute: 

(1) You must ask questions and draw out the material 

(2) Must develop skills to help clients talk about things that might be very uncomfortable or embarrassing 

8. Competence & Diligence

a) Model Rule 1.1:  requires that lawyers possess the “skill, knowledge, and diligence, necessary to the representation undertaken.” A client is entitled to demand the same level of skill, knowledge, and diligence in settlement, as in litigation 

b) Model Rule 1.3:  mandates that a lawyer act with reasonable diligence and promptness. 

c) Model Rule 1.4:  requires a lawyer to keep a client reasonably informed about the status of the case. 

9. Deference to the Client's Decisions

a) Florida Bar v. Susan K. Glant (page 529)(Florida)

(1) Mom wanted custody of 2 girls and she wanted dad to have custody of 2 boys. She believed the father was sexually abusing the girls. She sent a letter to Department of Health and Rehabilitative Services asking for further investigation. She also sent a copy of an unfilled motion for modification which asked that the mother get custody of all 4 children. 

(2) Two holdings: 

(a) You shouldn’t disclose information you learn during the course of the representation unless you are going to prevent someone from committing a crime causing serious injury.

(i) Here, her concern wasn’t that mom would commit a crime, but that dad would commit a crime.

(b) She put the client in a position contrary to the client’s wishes. 

(i) She didn’t take the position that her client wanted. 

10. Confidentiality [546]

a) Model Rule 1.6

(1) A lawyer shall not reveal information relating to representation of a client unless the client unless the client consents after consultation, except for disclosures that are impliedly authorized to carry out the representation

(2) A lawyer may reveal the following information to the extent the lawyer reasonably believes necessary 

(a) The intention of his client to commit a crime and information necessary to prevent the crime (if it would result in reasonably certain death or substantial bodily harm to some person) 

(b) When required by law or court order 

b) Texas Rules of Professional Conduct 1.05

(1) General rule of confidentiality 

(2) Lawyer is authorized to reveal information when the lawyer has reason to believe it is necessary to prevent a client from committing a criminal act (permissive)

(3) Lawyer must reveal when information clearly establishes that client is going to commit an act likely to cause substantial bodily harm or injury. 

(4) Note:  there is also a general requirement to report child abuse 

11. Sex w/ Clients [547]

a) Model Rule 1.8(j):prohibits a lawyer from having sex with a client unless a consensual sexual relationship existed prior to the state of the professional representation. 

b) Walter v. Stewart [P143](Utah) 

(1) Lawyer told client that he was separated and induced her into a sexual affair. Woman sued for breach of fiduciary duty, fraud, and IIMD. 

(2) The court held the lawyer took advantage of the client’s fiduciary trust

(3) RULE: Any time you breach a fiduciary duty, you can be sued for emotional injury. 
12. Duties to Opposing Parties & Counsel [548]

a) Communication with Other Parties

(1) Model Rule 4.2:  a lawyer may not communicate with a person known to be represented by counsel unless the lawyer consents 

(2) Some courts have held that a lawyer may not communicate with children for whom a guardian ad litem has been appointed.

b) Fair Bargaining 

(1) Model Rule 4.1prohibits a lawyer from making a false statement of a material fact 

(2) There is no duty to volunteer information which opposing counsel has not requested except to prevent fraud, but many courts require counsel to provide information on property valuation changes occurring between discovery and trial.

(3) Some courts also hold that a spousal relationship entails fiduciary obligations 

C. Malpractice

1. Family law claims make up 10% of all malpractice claims (increasingly technical area of law) 

2. Liability to client [558]

a) Grayson v. Wofsky, Rose, Kweskin, & Kuriansky (Conn. 1994, 558)

(1) Facts:  Attorney did not do enough research to adequately determine the value of the husband's business assets.  W agreed to settle on the advice of her attorneys. However, it was discovered that her husband’s affidavit regarding his property had been fraudulent. Her experts testified that her attorneys did not adequately investigate, they had not properly prepared for trial, and the result was a lesser distribution than the wife would have gotten otherwise.

(2) Analysis:  Here, the wife is out a considerable amount based on his business interests.  The settlement was court approved.  The court finds that is not of consequence, b/c the court is only approving it based on the lawyers' recommendation.  

b) A lawyer can be held liable for negligently advising a client regarding a settlement.

(1) A client who has agreed to a settlement of a marital dissolution action on the advice of her attorney may then recover against the attorney for the negligent handling of the case. 

(2) A lawyer must advise a client regarding a settlement just like they would advise a client regarding a lawsuit. 

(3) The court isn’t concerned that this would have a negative effect on settlements or increase litigation…they don’t care that the judge approved it (that isn’t a substitute for the “diligent investigation and preparation for which counsel is responsible.”)

c) RULE (Malpractice can occur in settlements): When it has been established that an attorney, in advising a client concerning the settlement of an action, has failed to exercise that degree of skill & learning commonly applied under all the circumstances in the community by the average prudent reputable member of the legal profession, and the conduct has resulted in injury, loss, or damage to the client; the client is entitled to a recovery against the attorney.  Damages can be the difference in what the client would have rec'd and did in fact receive.  

(1) NOTE:  The jury gave W the difference in what she rec'd & what she should have rec'd.

3. Liability to 3rd parties

a) Scholler v. Scholler (Oh. 1984, 565)

(1) Facts: Mother brings a malpractice suit on behalf of her child--underlying suit was a divorce b/w the mother & father.

(2) Analysis: Petrey held that an attorney is immune from liability to a third party unless that person is in privity with the attorney or the attorney acts maliciously.  Here there is no evidence of malicious behavior,  and an attorney who represents a spouse in a separation agreement does not simultaneously represent the interests of the minor child of the marriage. 

(3) RULE: The interests of a spouse in a separation agreement leading to the dissolution of marriage are not the same as those of a minor child of a marriage.  As such, an attorney who represents a spouse in the negotiation of a separation agreement does not simultaneously, automatically represent the interests of a minor child of the marriage.  Thus, there is no action for malpractice & a parent c/n bring a suit on behalf of that child.

b) Lottery case

(1) Woman’s lawyer told her she didn’t have to disclose that she won the lottery (she hadn’t claimed it yet). After she claimed it, her husband sued her.

(2) She sues lawyer!

4. What kind of client do you not want?

a) One who fired other counsel

b) Difficult to deal with

c) Overly controlling

d) Ones seeking someone who will want risky type behavior
XV. Divorce & Divorce Substitutes

A. A brief history of divorce

1. Evans v. Evans (page 568)(England):  divorce law is strict because people have to learn to live together….”they become good husbands and good wives from the necessity of remaining husbands and wives; for necessity is a powerful master in teaching the duties which it imposes.”
a) The happiness of some individuals must be sacrificed to the greater and more general good 

2. The approach of the Catholic Church is that marriage should only be dissolved if people die
a) Policies

(1) Argument that people will take marriage more seriously 

(2) Preserve marriages 

(3) Protect minor children 

b) Within the Catholic Church, there has always been an option of annulment

(1) Granted if you have enough money and influence 

3. US divorce law:  STATE BASED 
a) Has been varied—standard was that there was some requirement to establish a ground for divorce.

b) During 20th century, it is more consistent:  all states accepting concept of fault divorce

c) Construct that person could divorce if the innocent petitioner could establish that his or her spouse had violated the marriage vows in some way 

(1) Generally breach of marital vow, adultery, cruelty were bases for divorce

d) Justifications for making divorces difficult to obtain: Religious beliefs, sanctity of the marriage relationship, protect the kids, not making people wards of the state  
e) The defendant in the divorce action couldn’t remarry:  eventually written out of the law 

f) Graph, page 572:  the US has had a pretty high divorce rate and Western Europe is now catching up 

(1) Unmarried cohabitation is more frequent, so those breakups aren’t included and in fact those rates may make it more in line with the US 

B. Grounds for Divorce

1. Fault Divorce

a) Many states just added no-fault divorce to the list of grounds for fault, so states still preserve fault divorce

b) Divorce entitlements to property and spousal support may be affected by whether the divorce is obtained on fault grounds 

c) Often quicker to get—no fault divorces usually require a period of separation

(1) No fault divorces may also require the consent of both spouses 

d) Typical grounds:  adultery, desertion, abandonment, or cruelty 

(1) Desertion: separation to which one spouse does not consent 

(a) One spouse’s departure will not be considered desertion if it was necessitated by the other’s misconduct 

(2) Constructive desertion: one spouse’s unjustified refusal to have sexual relations 

(3) Some courts says there has to be greater wrongdoing for a lengthier marriage (page 561, notes) 

(4) Some courts argue that there should be a subjective determination of fault (page 561, note 2)

e) Lynch v. Lynch (page 575)(Massachusetts) 

(1) RULE: Verbal statements can constitute cruel and abusive treatment, but these statements didn’t amount to that. 

(a) Wife yelled at him when she asked for support and she also called him a faker. 

(b) Husband said this should amount to a fault divorce.
(c) They were separated for decades and that wasn’t enough either 

f) Capps v. Capps (page 575)(Virginia) 

(1) Husband claims wife deserted him. On the day she left, he had hit her. Wife relies on the single instance of abuse to assert a claim for cruelty. 

(2) RULE: One instance of physical cruelty isn’t enough to establish a ground for fault divorce unless it could endanger life or was intended to cause serious bodily harm. 
2. TEXAS Fault Grounds

a) Still have fault grounds, but added a no-fault ground too 
b) 6.702 Waiting Period is 60 days before divorce can be granted, one of the shortest periods around

c) Fault: In TX, still can be an advantage b/c of going to trial to divide up assets.

(1) 6.002: court may grant divorce based on cruel treatment (nature that renders further living together insupportable)
(a) Cruelty requires an act that threatens life, limb, or health, including infliction of mental pain or anguish to such an extent that renders cohabitation unendurable. 

(b) A plaintiff who has provoked the other spouse’s cruel conduct will not be granted a divorce. 

(2) 6.003:  court may grant divorce in favor of one spouse if the other spouse has committed adultery 
(a) Adultery is the voluntary sexual intercourse of a married person with someone other than one’s spouse. 

(3) 6.004:  court may grant divorce if during the marriage the other spouse
(a) Has been convicted of a felony

(b) Has been imprisoned for at least one year, and

(c) Has not been pardoned

(d) Cannot grant divorce if the spouse was convicted on the testimony of the other spouse

(4) 6.005:  court may grant divorce if the other spouse: 
(a) Left the complaining spouse with the intention of abandonment; and

(b) Remained away for at least one year 

(c) Abandonment must be voluntary, without justification, and requires that the absent spouse intend not to return (statute book, page 75) 

3. Defenses to Fault Divorce

a) Hollis v. Hollis (page 563)(Virginia) 
(1) Facts:  Wife sues Husband for adultery.  But H said his wife consented & encouraged. 

(2) Analysis:  There are three types of defenses:  Connivance, condonation &/or recrimination.  

(a) Connivance:  plaintiff’s consent, express or implied, to the misconduct alleged as a ground for divorce; occurs before misconduct. 
(b) Condonation: one spouse’s forgiveness of the adulterous conduct of the other spouse (often evidenced by reunification). 
(c) Recrimination: applicable when the misconduct of the plaintiff spouse constitutes a justification for the defendant spouse’s misconduct.
(i) Plaintiff established ground for divorce and then other spouse can establish that plaintiff also acted with misconduct. 

(ii) Here, neither would be entitled to a divorce b/c both are guilty.

b) See TFC 6.008 
(1) Defenses of recrimination and adultery are abolished 

(2) Condonation is a defense to a suit for divorce only if the court finds that there is a reasonable expectation of reconciliation. 

4. No Fault Divorce

a) See Haggerty notes below

(1) Note it can be expanded to anytime 1 spouse does not want to do the thing the other is seeking—then it becomes irretrievable.  

b) UMDA:   Allows for marriage to be dissolved if it is irretrievably broken which is evidenced by: 

(1) Parties living apart for more than 180 days

(2) Serious marital discord affecting the attitude of one or both of the parties toward the marriage 

(a) Only a minority of states have adopted this 

c) Haggerty v. Haggerty (583)(Minnesota) 

(1) H wants divorce, W doesn't and says marriage isn't broken down because he can go to rehab and get over his drinking problem
(a) Court does not accept W's argument because there were too many other things that couldn't be fixed by rehab

(2) If either party decides that marriage is broken down on traditional no fault grounds, that is enough to show that divorce is warranted

(a) Mutual consent is NOT required on no-fault grounds 

(b) NY only allows no fault divorce if both agree 

d) RULE: (majority) Courts can find irretrievable breakdown even if one spouse wants to continue the marriage.

e) Wife S v. Husband S (page 568)(Delaware) 

(1) Statute said that marriage could be dissolved if it was irretrievably broken, and “irretrievably broken” is shown by voluntary separation. However, the year before separation, husband was having affairs.

(2) Court said that to be voluntary, the separation must be with the consent of both parties. If the consent of one spouse results from misconduct by the other spouse, then it isn’t voluntary. 

(a) The husband had to show that she voluntarily agreed to separation. 

(3) Majority rule:  consensual representation is not required. 

f) Covenant Marriage States: if you get a covenant marriage, some of the divorce grounds are more limited (see below)

5. TEXAS No Fault Grounds
a) 6.001 Insupportability 
(1) On the petition of either party, the court may grant a divorce without regard to fault if the marriage has become insupportable because of discord of conflict of personalities that destroys the legitimate ends of the marital relationship and prevents any reasonable expectation of reconciliation. 

(2) Note:  you only need the testimony of one of the parties 

b) 6.006 Living Separate and Apart:  court may grant a divorce in favor of either spouse if the spouses have lived apart without cohabitation for at least three years. 

c) 6.007 Mental Hospital: court may grant divorce in favor of one spouse if at the time the suit is filed: 

(1) The other spouse has been confined in a mental hospital for at least three years; and 

(2) It appears that the spouse’s mental disorder is of such a degree that adjustment is unlikely or if adjustment occurs, a relapse is probable. 

6. Divorce Procedure in Texas

a) 6.401 Caption of Pleadings

b) 6.402 Sufficiency of pleadings

c) 6.403 Respondent doesn’t have to answer under oath 

d) 6.405-409 Service

e) 6.507 Not subject to interlocutory appeal 

f) 6.701:  petition may not be taken as confessed if the respondent does not file an answer 

g) Temporary orders
(1) 6.405 Divorce petition must state whether protective order is in effect or pending

(2) 6.501 Types of temporary orders 

(3) 6.502Court may grant temporary injunction while divorce is pending 

(4) 6.503 Temporary restraining order my be granted without affidavit or verified pleading; bond not required

(5) 6.504 Court can order a protective order

(6) 6.506 Violation of TRO is punishable as contempt 

(7) 6.709 Court can render temporary order during appeal 

h) 6.702: 60 day waiting period for divorce in TX—no waiting period for annulment or void

i) 6.505 Court can order the parties into marriage counseling; counselor must report back to the court on the possibility of reconciliation 

C. Alternatives to Divorce

1. Decree of Separate maintenance

a) Allowed people to live separately, when there were no grounds for divorce

b) A Mensa et Thoro (from bed and board) legal separation without the right to remarry 

c) Creature of a society where divorce was hard to get 

d) Requires a spouse to live apart and nullifies obligation of cohabitation 

e) Good alternative to divorce when: 

(1) Parties want to settle full range of economic affairs 

(2) Don’t intend to remarry 

(3) Want to preserve spousal entitlements 

(4) Religiously or emotionally opposed to full divorce 

f) Under tax code, treated as dissolution of marital status 

g) Now fulfilled by temporary orders, maintenance, etc. while the divorce is proceeding

2. Separate Maintenance statutes permitted judge to compel support for a spouse living separately

a) Enforces support obligation

b) Favors resuming cohabitation 

c) Under tax code, maintains marital status (not allowed to file separately) 

3. Texas doesn’t have the above alternatives
4. Annulment (599)
a) Used to be more popular; legal ramifications are the same as divorce

b) Today, people seek religious annulment (different) and a divorce

c) Often resulted from voidable marriage:  by reason of defect at its inception, the marriage never existed

(1) Reason must have existed at the time of the marriage!

(2) May require fraud going to the essentials of the marriage (hard to tell what the essentials of the marriage are) 

(3) Traditionally, since the marriage never existed, we didn’t allow alimony

(a) But now this has been abandoned…treated functionally like a divorce.
d) Economic remedies are possible (property division) via annulment in TX.  

e) Texas 
(1) TFC 6.702:  there is no waiting period for an annulment 
(2) Age
(a) 6.102 If party was under 18 without parental consent or court order
(b) 6.103 Parent can’t petition for annulment if child has reached the age of majority 
(c) 6.104 No jury, in discretion of court, consider if W is pregnant 
(3) Under the Influence (6.105) - Lack of capacity due to alcohol or narcotics 
(4) Impotence (6.106) - Party was permanently impotent at the time of marriage and the plaintiff didn’t know and the party has not voluntarily cohabitated with the other party since learning of the impotence. 
(5) Fraud, Duress (6.107) Fraud, duress, or force used to induce marriage, and parties have not lived together voluntarily since learning of the fraud...
(6) Mental Incapacity (6.108) Mental incapacity 
(7) Prior divorce (6.109) The other party was divorced from a third party within the 30 day period preceding the marriage ceremony 
(8) Waiting period (6.110) Marriage took place less than 72 hours after getting marriage license 
(9) 6.111 Can’t be challenged after the death of either spouse 
(10) 6.703 Right to jury trial (unless it is for annulment of an underage marriage) 
5. Summary Divorce

a) Summary dissolution in non-public policy cases (no kids, married less than 5 years, neither party owns realty, community estate doesn’t exceed 25K, and the family debts don’t exceed 4K, and the parties have signed a settlement agreement). California. Oregon is similar

6. Death Abates Divorce - action is abated, treated as dissolved by death

7. Effect on Beneficiary Designation - divorce usually revokes beneficiary designations; so if you want ex to remain, must re-designate after divorce

8. Divorce Rights & Pre-marital Agreements 

a) Catch all provision in the pre-nup that the parties can make agreements about whatever they want so long as it is not in violation of public policy

(1) A complete waiver would probably be in violation of pp

(2) But maybe a counseling restriction would be okay
9. Covenant marriage

a) Gives people a choice—restricts the grounds for divorce available to the parties within the state—gets rid of the no fault possibility.  

b) Most predict that under US conflict of law—divorce forums apply the forum laws to the divorce.  Therefore, these would be ignored in states that do not recognize 

c) States not recognizing covenant marriage more likely to apply their own divorce law

10. Jewish Law: W must have H's consent to obtain religious divorce in order to be able to remarry

a)  Courts can make husband comply to all requirements in civil divorce to allow her to remarry

(1) This would probably include the impediment through religion

D. Access to Divorce

1. Is there a Constitutional right to divorce? 

a) Boddie v. CT (Supreme Court 1971, 600) 
(1) Plaintiffs challenge court fees and costs as restricting their access to the courts. 

(2) RULE: Right to get a divorce even though they can’t afford it. 
(a) No other way to get a divorce 

(b) A valid statute could be unconstitutional in certain circumstances. 

(c) “We do not decide that access for all individuals to the courts is a right that is, in all circumstances, guaranteed by the Due Process Clause of the 14th Amendment so that its exercise may not be placed beyond the reach of any individual.”

(3) Places limits on the states’ ability to burden divorce  

(4) Concurrence: CT has provided a statute where a litigant can meet every requirement but the costs and not get a divorce. This means that divorces may be denied or granted on the basis of wealth & that doesn’t work under the EPC 

b) No right to representation except in certain contexts (severing poor parents rights)
2. Criticisms of Divorce

a) Process is too adversarial

b) Collaborative law might be an answer (see later for information):  6.603
c) Too expensive

d) Takes too long 

XVI. Jurisdiction Over Family Disputes

A. Overview—How to determine if the forum is appropriate.  

1. What are we asking for? [P160]

a) Grant Divorce

b) Divide Property: in Texas, Outside of Texas

c) Award Support

d) Modify Support

e) Award Custody

f) Modify Custody

2. Is it initial or modification?

3. What level of PJ is required & over whom?

4. Does that PJ exist?

B. Jurisdiction to grant divorce—State needs PJ over the plaintiff

1. Ex parte divorce-only the petitioner was before the court and was subject to the jurisdiction of the divorce court 
2. Burnham v. Superior Court ( )(Supreme Court) 
a) RULE: A state may exercise personal jurisdiction over a party if the party was personally served in the state, even though the forum lacks contacts sufficient to satisfy the International Shoe requirements. 

3. Uniform Divorce Recognition Act [607]
a) Presumption that a person domiciled in a state, obtains a divorce in another state, then returns to the original state, was domiciled in the original state at the time of divorce. 

4. Shaffer v. Heitner [608](Supreme Court) 
a) RULE: Must satisfy minimum contacts.  Seems like domicile is the closest relationship a person can have to a state, so this meets minimum contacts! 

5. Williams Case (SC, 588)

a) RULE: The domicile of one party (the plaintiff) gives us the authority to grant a divorce (Williams I) even if it is granted for a policy that the other state does not like it must still render full faith & credit to the judicial decision of the issuing state

b) If at some point the issue becomes whether the divorce was valid, if the husband didn’t participate in the divorce, he could challenge whether the wife was really domiciled in the state that granted the divorce (Williams II) 

(1) The question is if that was really the domicile…since the absent spouse didn’t have the opportunity to litigate that fact, he can’t be precluded 

6. Divisible divorces—state may have authority to grant the divorce, but not to divide the property, order support, etc. 
7. TEXAS

a) See TFC 6.308. Exercising Partial Jurisdiction.  

(1) The state may exercise its jurisdiction over those portions of the suit for which it has authority.  

8. Residency Requirements
a) Sosna v. Iowa (SC 1975, 612)

(1) Facts: Iowa had a residency requirement for divorce actions. It is a 1 year deal.

(2) Residency requirements for divorce are okay and justified because it protects the state from having their decrees overturned by collateral attacks and from meddling in matters in which another State has a paramount interest 
(3) RULE:  Residency requirement for granting a divorce is okay. The state interest in requiring that those who seek a divorce satisfy the residency requirement satisfies a DP challenge.

b) In re Estate of Steffke (Wisc. 1974, 613)  

(1) Facts: H and W divorced in Mexico. H signed a waiver submitting to jurisdiction of Mexico and executed an appearance. W’s second husband went with her to Mexico to secure the divorce. The Mexican court granted the divorce for “incompatibility of temperaments” which is not recognized in Wisconsin (full faith and credit is not applicable to other countries). H2 is dead and even though she is the named beneficiary in his will, there are tax consequences if she is not his wife (still married to H1 if the Mexican divorce was invalid).

(2) Court says the Mexican divorce is invalid: 

(a) Court refuses to apply principles of comity (a court may give recognition to the divorce, even though it isn’t bound to do so under the full faith and credit clause) 

(i) Prohibits recognizing a divorce when “to do so would be to approve a policy contrary to the laws of this state, prejudicial to the interest of its citizens, or against good morals.” 

(b) We don’t think that people should be able to go somewhere else and get a divorce that is prohibited under Wisconsin law. 

(3) RULE: Where the means of dissolving the marriage in a foreign country is not a grounds recognized in a state, that state need not provide recognition of the divorce.  The full faith & credit clause is not applicable to foreign decisions.
c) Kazin v. Kazin (NJ)

(1) Facts: Plaintiff wanted to divorce H2. He claims that their marriage was invalid because she was still married to H1 (H1 and W had gotten a Mexican divorce decree, but H2 knew about this). 

(2) Analysis: Court says that he is estopped from saying their marriage was invalid. 

(a) He was involved in the prior divorce, creating a strong presumption in favor of the second marriage and the validity of the divorce. 

(b) H2 (the one contesting the divorce) must prove its invalidity by clear and convincing evidence. 

(c) So he doesn't have the standing now to challenge 
(3) Different from the above case (H2 knew she had gotten divorce—he had gone with her!)

(4) Laches (page 601, note 4) can achieve a similar result.

(5) RULE: When a new spouse knows and participates in the prior divorce, he is estopped from challenging the results of that divorce.
d) Significant who is challenging:  if state w/o prior involvement, that is a red flag 

e) TEXAS

(1) TFC 6.301—At the time the suit is filed, either the petitioner or the respondent has been a domiciliary of the state for the preceding 6 months and a resident of the county of filing for the preceding 90 days
f) Problem 13-2

(1) Rich man and W moved to UK from Michigan and had increasing marital difficulties.  H filed for divorce in England, W filed for divorce upon return to Michigan 

(2) Different marital property rules in different jurisdictions

(a) England was a desirable forum because poorer spouse was given a lower percentage of the estate 

(3) If there is a judgment in England, and the husband sues MI to stop w/ its proceedings because it has been taken care of, what should the MI court do? 

(4) In real case, W acquiesced to English divorce judgment because she participated in it and the rules were not too different from American to violate public policy. 

(5) Comity:  US courts should try to recognize foreign judgments if they are not opposite to our public policy, shocking to our views 

g)  Summary:  To grant a divorce a court must establish minimum contacts with 1 party; residency requirements are okay

C. Jurisdiction to Award Support
1. Jurisdiction to award support: requires PJ over the obligor & a valid long arm statute.  

2. Kulko v. Superior Court of CA (USSC 1978, 618)

a) Facts: H married W during a stopover in CA on way to military assignments. They were then living in NY. They lived in NY until they separated. W moved to CA. The kids lived in NY with H and spent holidays in CA with W. Daughter and son both eventually wanted to move to CA and live with mom. Mom then sought filed in CA court to renegotiate the settlement agreement regarding support
b) Analysis: Court sees policy implications in this.  It might cause a lack of reasonableness in visitation agreements in the future. CA doesn’t have jurisdiction over H. 

c) There must be minimum contacts. Those don’t exist here (he was only in CA two times…one to get married and another for military stopover…just getting married isn’t enough). 

(1) The mother living there isn’t enough either (would discourage people from entering into visitation agreements…would arbitrarily submit people to suits). 

(2) Agreeing to let daughter live there isn’t enough. 

(3) He didn’t get a financial benefit be letting daughter live there. 

(4) He didn’t cause an effect in California. 

(5) He didn’t avail himself of the laws of CA. 

d) RULE:  For purposes of ordering support, the court needs personal jurisdiction over the obligor. Forum must have PJ over the obligor in order to be a fair forum.  PJ requires more than just sending a child to the forum to see his other parent.  Rather, the parent must derive some benefit from his child's presence in CA.

3. Burnham personal service is still good - can fraudulently induce a person into the forum and serve them to receive PJ
4. 159.201- bases for asserting jurisdiction for an original order

a) Personal jurisdiction type of contacts;  see statute for exclusive list
5. 159.202- as long as rendering court has exclusive continuing jurisdiction they will agree that the rendering court will have PJ regardless of how attenuated the contacts between obligor and forum have become.  

D.  Jurisdiction to Divide Property: 

1. General:

a) Out of state:  PJ over both

b) In State: The existence of marital property w/n a state will be tied to other contacts sufficient to confer PJ; but even if the forum lacks a basis for PJ, most courts have concluded that the forum state's tribunal may divide property w/n the state.  Thus, they can divide property in the forum even w/o PJ over the parties.

2. Tex court requires PJ over both parties to divide property found in another forum

3. Tex court requires PJ over both parties to divide property within Texas.

4. Dawson-Austin v. Austin (Tex. 1998, Supp. 178)

a) RULE:  One spouse cannot, solely by actions in which the other spouse is not involved, create the contacts between a state & the other spouse necessary for jurisdiction over a property division action.  More contacts are needed.  Thus, minimum contacts are required to have personal jurisdiction in these cases now. 
b) H & W lived in Minnesota, decide to divorce, wife goes to CA, husband moves to TX, bringing w/ him some of the property accumulated in marriage

(1) Including shares of stock of the valuable business

c) Husband files for divorce in TX (has met domiciliary and resident requirements)

d) Husband argues TX can divide property too despite fact that wife has never come TX, because the property in TX establishes a grounds for personal jurisdiction over W

(1) In rem jurisdiction was done away with and states are now required to have connections w/ the people they are dealing with

(2) Schaffer:  But property in the state generally means that it is fair for them to adjudicate rights in property in the state and he argues TX can divide because it is here, even though no connection w/ the wife exists 

e) SC says they can’t divide:  doesn't meet personal jurisdiction under International Shoe 

(1) Wife didn't consent to bring the property into the state, it was brought unilaterally

(2) To divide the property TX needs personal jurisdiction over both of the spouses

f) Leaves open situation where both spouses consent to the property being brought into the state 

g) But if TX does have personal jurisdiction over both parties, they can divide property in other states, including realty, regardless of where it is located.  

E. Modifications of Judgments, Generally

1. Every aspect of family law judgment can be modified after except the property division

a) Types: Spousal support, Child support, Custody

2. All based on a substantial change of circumstances

a) Rules applicable have been fuzzy:  best interest, fair, etc

3. Historically, spouses tried to modify somewhere else if they didn't like their initial judgment

a) What about full faith and credit? 

b) Only have to give as much credit as it would in TX:  and it traditionally is modifiable in TX based on substantial change in circumstances after the judgment is rendered

c) Not perceived to be an encroachment on the TX judgment:  just updating based on current information

d) Led to a series of decrees; created a mess about which one governed

4. Now we try to limit the number of courts that have power to modify the judgments
a) Attempt to create 1 court that has continuing exclusive jurisdiction to modify 

5. Rules established to limit parties ability to continue to litigate support and custody in other states.  

F. Jurisdiction to Modify Support: 
1. Uniform Interstate Family Support Act (Ch. 159) UIFSA
2. GEN RULE: Issuing state has continuing, exclusive jurisdiction (CEJ) until everybody goes.  If everyone leaves, the modification should occur in the state where the respondent resides.  After this modification, the modifying state grabs continuing, exclusive jurisdiction and its law applies (except for duration, see Robdau and 159.604)

3. Key Provisions:

a) 159.201 - need PJ over obligor to create original order, multiple states may have this ability.  Standards for issuing an original support order when none exists 

(1) Different examples of when the forum has PJ over the obligor 

(2) Broad spectrum of levels of contact required

b) 159.205 - whoever issues the first order retains exclusive continuing jurisdiction to modify the support order as long as someone still there

c) 159.202 - PJ permanent as long as court has continuing exclusive jurisdiction

d) 159.207 - conflicting original proceedings: first to file wins unless the second is the home state of the child

(1) HOME-STATE: where the child resides for 6 mo with a parent

4. Registration: 

a) Claimant registers a foreign order for either enforcement or modification

b) There are different rules for registering to enforce than for modification

c) All that is required to enforce is PJ over obligor

5. Porro (MN)[P168] – Mass issued original order, mom and kids move to Minn, dad is in Nebraska.  Want to register and modify it in Minn.  
a) 159.211- Mass lost CEJ because everyone is gone

b) But she has to do it in Nebraska, she is the one that wants to modify 

c) 159.205- if someone moves back, and there are no modifications when they are gone, it is okay. 

6. Modification: See TFC 159.601 - when all leave the issuing state

a) 159.611 - have to sue where the other parent lives
Can’t modify duration – 159.6119(e)
b) 159.613 - if all move to one state, then that state takes over

7. Continuing Jurisdiction over Spousal Support: TFC 159.211 - jurisdiction is permanent

8. Foreign Countries: Trend is to recognize if it doesn't violate a significant policy, see TFC 159.102

9. Hypos

a) Hypo 1A [631]: can get original order in any state that has personal jurisdiction over H

(1) Probably can get it in either if H lived in A with child for a while

(2) Choose state having higher support levels

b) Hypo 1B [631]: H is limited to state A b/c there is no PJ over wife in B

10. Law of Forum Governs Modification Except for Duration (see TFC 159.604)

11. Robdau v. VA [P165]

a) See TFC 159.604

b) Facts:  Obligor lives in different state w/ different rules than issuing state.  The order against him is registered in his state.

c) Rendering state ends support obligation at 21, Dad moves to VA, where it ends at 18, mom moves to enforce order in VA.
d) NY law will govern duration regardless whether the initial order has been modified or not

(1) Doesn't matter where obligor lives
e)   RULE: The law of the issuing state governs the nature, extent, amount, and duration of current payments & other obligations of support & the payment arrearages under the order.

12. Crosby (CA) [P172] - Applied CA child support guidelines instead of the guidelines of the original state. Agreement between parties to apply Idaho law was not allowed b/c it would limit the support the child could receive.
a) Initial order from Idaho, dad moves to CA, mom to Oregon.  Mom later registers ID order in CA for modification (proper under UIFSA)

b) Husband says okay, but modify it based on law of initial rendering state (ID). 

c) NO… CA law should apply their formula, because the only time they have to leave initial is with duration

13. Spencer [Handout] - Trying to create a new support order after one expired under the original issuing state's law is a modification, and can't be allowed to extend support obligation.
a) Original CT decree provided that the CS ended at 18

b) W files new action in NY, says she is not trying to modify the order

(1) The old order expired, and this one is new (18 years already)

c) This is really a change the duration of the support order in violation of UIFSA

(1) Won't grant new extended support order  
14. In re G.L.A. [P169] - Obligor was in MD, obligee sued in TX. However, b/c obligor consented to PJ in the suit, TX had PJ 
a) Maryland order and dad stays in Maryland, but Mom goes to TX, Mom can still register the order for enforcement in TX if Maryland retains CEJ to modify as long as TX has PJ over dad

b) Difference in registering for enforcement and registering for modification 

15. Gentzel [P170] – AZ loses CEJ to modify when all parties leave state.  Obligor lives in KS, obligee & children live in TX. Obligor sues in KS to modify AZ order. Found UIFSA requires filing in the state the other party lives. FCCSOA leads to the same result.
a) FCCSOA:  No provision that deals w/ what happens when everyone leaves initial rendering state

b) Permits it to be filed wherever there is PJ over the parties, and here, KS doesn’t have PJ so the statutes agree 
(1) Would it pre-empt that aspect of UIFSA? 

16.  Frye (Supplement)

a) Facts: Here, the father was subject to PJ under two states.  

b) Analysis:  Issuing state applies its own laws.  Rendering state has exclusive J to modify until everyone goes.

c) RULE:  The first state to exercise its PJ over the obligor then that state gets exclusive J to modify until all of the parties leave the state.
17. Summation:  Modifications

a) Registering for enforcement v. modification

(1) Can register for enforcement even if original jurisdiction has not lost CEJ

(2) Register to modify requires that the issuing state has lost CEJ as a matter of law

b) No discretion in theory

(1) If you have CEJ to modify (someone is still there), you don't have option under statute to say that another state would be a more appropriate forum and defer to them.  

c) 159.205:  Rendering state has to continue to exercise continuing exclusive jurisdiction until it is changed

d) Custody rules are similar but not the same. 

G. Interstate Child Custody Jurisdiction: Generally and UCCJA & PKPA
1. Strong belief that you do not have to PJ over both parties in a custody dispute

2. Focus in these statutes is largely on the child

3. Almost always suggests that there is a contact with one parent and the state, but possible where there is no connection with the other parent and state

4. Can render custody decision w/o PJ over both parties (TX SC has said so, not USSC) 

5. UCCJA & PKPA

6. UCCJA (in 20 states) (applies to custody and modification)[634]

a) RULE: Outlines four alternatives on which a court could have jurisdiction: 

(1) The home state of the child (where child lived for 6 months before the proceeding or had been the child’s home state within six months before proceeding because of removal)

(2) In the best interest of the child because there is a significant connection in the state (evidence is in state) 

(3) In state and abandoned or abused

(4) No other state has jurisdiction

b) The problem was that more than one state could assert jurisdiction under different theories. 

(1) The statute wrongly assumed that judges would communicate, decide which was the best forum and acquiesce jurisdiction if there was a better forum. 

(2) They didn’t!! 

(3) They did include a provision that another state couldn’t hear an action if the same action had been filed in another state—but this didn’t have the desired effect!

(4) Caused a race to the court  

c) How do you modify? 

(1) RULE: Drafters intended that once a court made an order, it would retain jurisdiction to modify as long as the court retained jurisdiction under its law and did not decline to assume jurisdiction. 

(2) However, courts actually interpreted the statute to allow concurrent modification in a new home state or in the original decree state based on significant connection (more conflict!)

(3) You could make argument to the court in the state that you want to modify that another state doesn’t have jurisdiction/has lost jurisdiction. 

7. PKPA [645]

a) Federal law, preempts state law, applies to all custody disputes 

b) Did it indirectly by providing what kinds of jurisdictional bases would be needed to give full faith and credit to these custody decrees

(1) Only requires it if the decree is made based on home state status. 

(2) Tried to create the home state preference that didn't exist in the UCCJA

c) Now that the UCCJEA is in most states, the PKPA doesn't have much significance 

d) Congress sought to solve the problems with the UCCJA

(1) It said that if a state follows the PKPA, a state should give full faith and credit to the judgment. 

e) RULE: Thus states have to give FF&C only if the custody adjudication is based on home state preference.  Otherwise, there is no need to give FF&C under federal law principles.  

f) RULE: The statute gives priority to the home state over significant connections (if a state exercises significant connection jurisdiction when there is a home state, then it violates the statute, and we would not have to give full faith and credit to that judgment). 
g) RULE: If a court exercises jurisdiction in conformity with the PKPA, then it has continuing exclusive jurisdiction to modify the order as long as someone is in the state and they have jurisdiction under their own law 

h) Greenlaw v. Smith (page 623)(Washington) 

(1) Washington custody order; dad lives in Washington; but the new home state is CA. Dad files to modify order in Washington.

(2) Under PKPA, the original state has continuing exclusive jurisdiction to modify if the decree was in compliance with the PKPA, one of the parties still lives in the state, and the child still has significant connections with the state. 

(3) The Washington court had the option to let CA modify the decree (because it was more convenient and appropriate), but it is totally at their discretion and they do not abuse their discretion if they don’t do so. 

i) Vernon v. Vernon (handout)(NY)

(1) Agrees with Greenlaw 

(2) Mother argued that under the PKPA, once the child establishes a new home state, the decree state loses jurisdiction

(a) The court disagreed:  this would encourage unilateral removals of the children to obtain favorable jurisdiction

(b) Here, the dad still lived in NY/the decree state and the child still has significant connections with the state 

(3) Mother argued that substantial connections requires maximum connections

(a) The court disagrees:  this is supposed to be a flexible test and substantial lends itself more towards significant than maximum 

(4) RULE: You can only modify another state’s custody order if this state now has jurisdiction and the other state no longer has jurisdiction or has declined to exercise it. 

(5) RULE: You cannot exercise juris if another proceeding has already started. 

H. Interstate Child Custody Jurisdiction:  UCCJEA (Texas—chapter 152) 

1. To issue an initial child custody determination: 

a) See 152.201 

b) A court has J to make an initial child custody determination only if:

(1) The state is the home state of the child on the date of the commencement of the proceeding or was the home state of the child w/n 6 months before the commencement of the suit & the child is absent from this state but a parent or person acting as a parent continues to live in this state;

(2) A court of another state does not have J under (1), or has declined to exercise J

(3) All courts having J have declined to exercise J on the ground that a court in this state is the more appropriate forum; OR

(4) No court would have J in another state.

2. The difference is a home state preference—this is the new priority

a) Establishment of jurisdictional priority: new statute says that it is best for custody determinations to be made in the child's home state initially.  

(1) If TX has some connection with the child, but it is not the home state, 2a-only if the home state acquiesces in favor of the action can it be brought in TX, and that is true even if TX is the first one filed. 

(2) Home state is in charge even if the action is not filed 1st in the home state (they can defer, but don't have to)

(3) Different from UIFSA: any state can issue an initial so long as they have PJ and there aren't any other pending ones. 

b) Old UCCJA - Was first to file. See Geary [P175] - Would come out the same today because the first filed suit was home state

3. Temporary Absence

a) In the Interest of Kaylee Lynn-Marie Brilliant (P184)(Texas)

(1) Dad lived in Texas 3 months; Mom came down here with kid for one month leaving MA. Dad filed suit in TX, but mom claims that her absence from Massachusetts was only temporary and so it was still the home state. Dad claims that she moved to Texas, so no parent still resided in Massachusetts in order to satisfy the statute. 

(a) No one is in Mass, so there is no effective home state under the UCCJEA

(b) Court says it wasn't a temp absence, so Mass is not home state, so if TX has significant connection, TX can assert jurisdiction

(c) Additionally, she wanted to move to TX, just because she didn’t like it here, she can’t now claim that it was just a temporary absence 

(2) So there is no home state, but did Texas have significant connections that justified filing the suit there?  Yes…

(3) RULE:  If no home state, TX can exercise J if there are substantial connections w/ Texas.  

4. In re Kimberly Calderon (packet, page 73.14)(Texas)

a) Home state can also affect venue

b) Where child moved in Texas and lived in another county for 6 months, then that changes the appropriate venue in Texas 

c) Home state—lived with parent for at least 6 months before the commencement of the action (of if child is less than six months old, where they lived from birth). See 152.102(7) ; .201(a)(1)
(1) Basically it was the home state (they had been there for six months) and they haven’t established a new home state by being there for more than six months 

(2) The child doesn’t need to be in the state for it to be the home state…as long as a parent or party is in the state; SOMEONE MUST STILL BE IN THE HOME STATE TO COUNT
5. Powell v. Stover (Tx. 2005, P178)

a) Facts: Child 1 born in TX, moved to Tenn. with parents and lived in Tenn. during the 6mths preceding the divorce suit.  W moves back to TX after a yr and files for divorce w/n a month.  Father files a simultaneous proceeding in Tenn. TX action is the 1st one, can they assert custody jurisdiction? 

b) NO. 

(1) Lots of contact, but it is not the kid's home state. 

(2) As of 5/02 the home state of the kid is TN 

(3) Has to live in the state for at least 6 months prior 

c) Mom is trying to get them to ignore the period in TN because she didn't intend to stay there (it was just a temporary absence)

(1) TXSC doesn't like that argument because it would bring in their intent, and it is not supposed to be intent.  Definite is what we are looking for not intent 

d) SC:  Home state is where the child lived.
(1) TX isn't home state because he hasn't lived there for 6 months

(2) 152.202(a)- this state is the home state of the child on the date of the commencement of the proceeding, or was the home state of the child within six months before the commencement of the proceeding and the child is absent from this state but a parent or person acting as a parent continues to live in this state; 
(3) Home state status continues for 6 months after you leave so long as someone is left behind

(a) TN meets this since dad is still there

e) TX can't render a custody award unless and until TN defers jurisdiction 

f) Second child was born in TX so according to home state, his custody proceeding will be in TX as his home state. 

g) If dad had left TN, then we wouldn’t have a home state, so TX could assert juris based on significant connections if it is the first one filed. 

6. Significant connections is an option, but it is NOT an option if there is a home state 

a) If there is no home state or the home state has declined to exercise jurisdiction, and there is a significant connection, and substantial evidence is available in the state (but only if there is no home state)

(1) There is still a potential for conflict if there is no home state and there are two states with significant connections 

(a) This is resolved in favor of the first filed action 

b) If no state will exercise jurisdiction, then you can do it. 

c) Also for FNC—convenience issue
7. Example 

a) Original CS and Custody decree was made in TX, primary custodian and child moved to 2, and D stays in TX.  
b) Some cases will transfer custody modification to state 2, but don't have child support modification option to state 2. 

c) Possible that you could end up w/ situation where CS is in state 1 and custody is in state 2.  

(1) More complicated by PJ. 

8. Forum non conveinens provision in custody:  can defer to another forum under 152.207

a) Gives the rendering court more discretion compared to the child support rules. 

9. Makes it tough to use emergency jurisdiction:  152.204
a) Clarifies that this is only a temporary basis for exercising jurisdiction 

b) Excludes neglect cases

c) Child is in state, been abandoned, or needs emergency protection (threatened with mistreatment or abuse) 

10. 152.201—Initial custody J

a) Allows only if it is the home state of the child or was w/n 6 months before commencement; or if not other state has J or refuses to exercise J.

11. 152.202—CEJ
a) CEJ is maintained if made consistent w/ 152.201, the ECJ exists until a court of this state determines that neither the child nor one of the parents has substantial contact w/ this state; or a court determines that everyone is gone. 
b) CEJ:  As long as someone stays behind AND as long as the state retains significant connections with the child

(1) This is more burdensome than UIFSA 

c) Conceivable, though unlikely that a party would have stayed behind and not have SC with the child. 

d) Subtlety, the same court that made the initial custody determination has to be the one to decide there is no significant connections with the child. 

(1) Any court can determine that the child and all others have gone. 

(2) No other court can determine that they don't have the connections

(3) No other court can determine that TX no longer is the appropriate forum

(4) Discretionary aspect of custody rules that doesn't exist in child support rules. 

12. 152.204—Emergency J

a) Only warranted for a temporary order.

13. 152.206—Prohibition on simultaneous proceedings 

a) If there is already a custody action pending in another jurisdiction and it is substantially in conformity with Texas law, then Texas shouldn’t hear it 

14. Strict modification requirements (TFC 152.202)

a) First question—does the original state still have exclusive continuing jurisdiction? 

(1) If Texas is the original state under UCCJEA, Texas retains continuing exclusive jurisdiction 
(a) Until either nobody is living here OR 

(i) Can be decided by either state 

(b) Until Texas court determines that Texas no longer has significant connections with the child/no substantial evidence

(i) Must be decided by the Texas court 

(ii) Not like the UCCJA where you just went to the court and argued that the other state didn’t have jurisdiction anymore

(iii) Here, the state looking to modify would need the original state to tell them that they don’t have jurisdiction anymore 

(c) Texas court could decide that the other state would be better/more convenient forum

b) Majority Rule: retain jurisdiction if significant contacts w/child

(1) TX Old Rule: end if new home state - TFC 155.003

(2) Bellamy [P193] - New UCCJEA provision controls @152.202 (see below)

15. In re Forlenza (TX)[640] - If a TX court renders a proper home state judgment, can continue jurisdiction if it maintains significant contacts with the child
a) Children visited only 5 times in four year period, but maintained reln with mom, and numerous relatives

b) Just need some evidence of continuing contact, with some family  member usually 

c) Next argument:  no substantial evidence relating to the child in TX

(1) 152.202a1

(2) To find that TX has lost jurisdiction you have to find BOTH no significant connection w/ state and no substantial evidence relating to the child in the state

(3) Dad loses!!!

(a) Only needed to establish one of the two things. 

d) Court could say that another court is more appropriate forum in its discretion, but they don't have to 

16. If Texas/the decree state doesn’t have CEJ or decides not to exercise it, then another state can modify if: 

a) They are the home state or there is no home state and they have significant connections/substantial evidence 

b) Seems like there could be an issue where everyone has left Texas, and now this state has significant contacts…so we could have competing orders

(1) But then you look to which was done first

17. Peavy

a) Simultaneous action

b) First prevails as long as state in that first jurisdiction is asserting jurisdiction essentially in compliance with UCCJEA 

18.   Note—the rule in Texas used to be that Texas lost continuing jurisdiction to modify once the child established a new home state….in an oversight it was not amended with the UCCJEA (155.003) 

a) RULE: But 152.002 says that if any statute conflicts with the UCCJEA then the UCCJEA will prevail (courts say this modifies the oversight)

19. In the Interest of Shannon Danielle Bellamy (P193)(Texas)

a) Facts: Mom had established new home state in LA and said that under 155.003 Texas shouldn’t be able to modify 

b) But the court looks to Chapter 152 to say that the UCCJEA prevails and TX retains jurisdiction even though there is a new home state, because there are still significant connections in the state. Court relies on 152.202 instead of the former provision.

c) RULE: TX retains J if a parent remains in TX, regardless of the child's home state, so long as there is still a significant connection w/ TX.  Whenever TFC 152 conflicts w/ another law or rule & cannot be reconciled 152 prevails.  Under the UCCJEA, Texas retains J even if TX is no longer the home state of the child or of the custodial parent, so long as there is a significant connection w/ this state.
20. Hattenbach (TX 1999, P197) - Can Grant Forum Non Conviens

a) Facts:  M moves to FL & wants custody & support action there.  F filed suit in TX.  He remains in TX.

b) Analysis:  F is in TX still.  Therefore TX would still be the home state b/c he remains; therefore TX would have CEJ for modifying the two agreements.  Support does not have a FNC exception.  However, FNC provision in custody permits TX to give up CEJ.  TX Court concludes FL court is more convenient & therefore has the power to abate the custody action in favor of FL.  But, not the support action.

c) RULE:  ECJ for modification of child custody can be lost if the TX court determines another state's court is more convenient.  

21. Barnes (TX. 2003, P201)

a) Facts:  TX is not home state b/c child never lived there.  

b) Analysis:  Must determine if there is a home state & if so, if it deferred its J.  There is an argument that there is no home state, & this requires showing significant connections w/ Texas.  This is not the case here.  Or, there was no evidence to show this.  

c) RULE: In order to assert home state based on the lack of a home state & substantial connections w/ this state, evidence must be proffered to show these connections.  

22. Provision for foreign orders:

a) Must recognize a foreign custody order if it substantially complies with the UCCJEA and does not violate human rights

b) Ruffier:  Action in TX, where child has predominately been in Belarus 

(1) TX doesn't have jurisdiction because kids have only been there for 2 months and the kid's home state is Belarus

(2) Another country is effectively the same as another state, so they defer to Belarus, and unless Belarus defers back then okay.

(3) If you could say law of Belarus is dramatically different you might not defer, but that is tough and absent that, courts would probably still behave like they do here.  

23. Until all states adopt the UCCJEA, we still have conflicting orders, so that is why we will use the PKPA!

a) If a state under UCCJA uses significant connections (which is okay in their state), but there is another state that is the home state under UCCJEA and they exercise their home state jurisdiction we have conflicting orders! 

b) Look to PKPA to see what order we will give full faith and credit to

c) PKPA gives home state preference, so it seems like UCCJEA will win out. 

I. Hague Convention 

1. Seeks to secure the return of children wrongfully removed from the country of habitual residence 

2. Original orders should be made by forum that has closest connection with child

a) Hague uses different approach to determine it: habitual residence 

b) If a court determines that a child has been wrongfully removed from child's residence an objecting parent can initiate a proceeding against the other parent to return the child to residence to start the custody there

3. Has to be a wrongful removal from a habitual resident to have a Hague proceeding 

4. Definition of habitual resident:  don't know

5. Construed to mean place where the parties intended to live indefinitely 

6. Defining habitual residence
a) Mozes v. Mozes (656n7)(9th Circuit) 

(1) Facts: American wife & Israeli father.  W comes to states w/kids & files for divorce.  F files suit under H convention & argues they were only temporarily residing…not habitually.

(2) Analysis:  What does habitual mean? 

(a) Not when one parent unilaterally removes and retains the children 

(b) Generally the domicile—when it is intended to be indefinite 

(c) Not a temporary absence 

(3) Look to the intention of both parents to remain indefinitely 

(4) Without the consent of both parents, courts should be slow to find habitual residence 

(5) To change habitual residence: 

(a) Geographic change

(b) Passage of time sufficient for acclimation 

(6) RULE: Custody should be decided where the child's habitual residence is.

7. Requires that both countries have signed 

8. The complaining parent must be exercising parental rights 

9. Friedrich v. Friedrich (page 638)(6th Circuit) 

a) Facts:  German husband & A wife; A wife leaves & brings child back to states as a result of a fight where he allegedly puts their stuff in the hallway and says go away

b) Mom argues that that evidence showed that Dad consented or acquiesced to her returning to the states with the child

c) Statutory basis for consent defense

(1) Court didn't want to base his consent to give up based on such insignificant bases

(2) Court would require stringent basis for acquiescence

d) Exercising custody rights defense for mom: Fact that husband brought the action showed that he was interested in the relationship 

(1) Any parent with legal custody rights should be considered to be exercising his custody rights under Hague 

e) To  take child back to Germany would greatly harm child:  3rd

(1) Comfortable in America might cause psychological harm 

(2) Court says this is always a present factor, and it is not enough to constitute graveness of harm 

f)  RULE: Have to have clear & unequivocal abandonment to show failure to exercise rights.
10. Affirmative Defenses

a) The proceeding was commenced more than one year after the removal of the child and the child has become settled in his or her new environment (preponderance) 

b) The person seeking return consented to or acquiesced to the removal and relocation (preponderance) 

(1) Must be more than a single statement (Friedrich)

c) There is a grave risk that the return of the child would result in physical or psychological harm (clear and convincing) 

(1) Needs to be more than just trouble adjusting--that would happen in every case (Friedrich). 

(2) Grave harm can only result in two situations: 

(a) Imminent danger prior to the resolution of the dispute (war, famine, disease, etc.) 

(b) Serious abuse or neglect or emotional dependence 

d) The return of the child would not be permitted by the fundamental principles of the requested state relating to the protection of human rights and fundamental freedoms (clear and convincing) 

e) Child of suitable age objects (657n8)  (usually require the child to be at least 10)

11. Habitual Residence litigation:  Question—what was parties' intent as far as living somewhere indefinitely

a) Problem 13-11:  Finn woman and American man lived in US then moved to Finland for 3 years.  Returned to Houston and then broke up soon thereafter.  When mom returned to Finland and initiated Hague action, which was the residence? 

(1) Court:  HR had been changed to US 

(2) Proving it:  he moved their whole family there and tried to find a job, purchased property, did they move all their stuff, did they sever their ties from prior residence 

b) Problem 13-12:  NY woman and Belgian man.  She became pregnant after his visit, moved to Belgium and had the baby there free under their health insurance and moved back shortly thereafter

(1) Man initiated Hague, court said no joint understanding that the child would live indefinitely in Belgium, so his habitual residence was NY

12.  Hague does not preempt UCCJEA - Susan L - S205

a) Custody rendered in Canada, W&C move to NE. Claimed father abused child during visitation so filed in NE to change custody. Found that Hague did not apply b/c no wrongful removal, and NE did not have jurisdiction to modify b/c Canada did not acquiesce in releasing jurisdiction.

 

XVII. Child Custody on Divorce

A. Parent v. Parent—Determining the Best Interests of the Child

1. In the past, decided on the basis of gender presumptions

a) Perception changed to mothers being best for custody

2. The Friendly Parent: perception that parent that is less cordial in divorce proceedings would continue to be hostile if made primary custodian. Starting to be disfavored.

3. The current standard is the best interests of the child
a) Other States: Statute lists factors

(1) Resources

(2) P/C Relationship

(3) Stability

(4) Family Connections

(5) Child's wishes

(6) Time available for caretaking

(7) New Partners
(8) History of abuse (physical, emotional)

(9) Health of parent

(10) Health of child with a parent

(11) Religious beliefs relevant in how they affect child

(12) Bad/undesirable conduct

4. TEXAS:

a) Can have custody hearings by jury (most states are different)
b) TFC 153.002: the best interest of the child shall always be the primary consideration of the court in determining issues of conservatorship and possession of and access to the child 
c) But what does “best interest” mean? 
(1) Very discretionary and imprecise 

(2) TFC 153.008:  a semi-mature child should have some say if he or she wants to, regarding custody (12 or older) 
(3) Factors suggested in case law (supplement, page 231)

(a) What the child wants

(b) Emotional and physical needs

(c) Emotional or physical danger

(d) Parenting ability 

(e) Plans for the child

(f) Stability
d) Downfalls

(1) What evidence is introduced:  all the dirty little secrets

(2) Appointment of experts 

(3) Judges don't like doing it:  calls for opinion

(4) Try to find a presumption to help:  dispute between 2 good enough parents with no obvious reasons to make a choice between the two

(a) None have carried

5. Prohibited Factors: Gender & Race

a) Courts like rules and presumptions, but some presumptions and considerations aren’t okay
b) GENDER:  Devine (673) (Tender Years Presumption) 

(1) There used to be a tender years presumption that a young child would be better off with the mother ~40 years ago.  
(2) Now we can’t consider gender! 

(3) RULE: No longer accept a gender based presumption.  The sex & age are impt, but the court must go beyond & look at: emotional, social, moral, material and educational needs of the child; respective home environments; characteristics of those seeking custody; etc.
(4) TEXAS:  Texas follows this approach (153.003)
(5) Overruled in almost every state (might be a tiebreaker in a few)

(6) Why did we did this: 

(a) Mom has a stronger bond with child

(b) Mothers had the most contact with raising the child (didn't work and took care of the kids)

(7)  Gender presumptions subject to intermediate scrutiny
c) Primary Caretaker Presumption
(1) Not facially gender discriminatory 
(2) Might be wrinkles in it, when they break up the PCT might have to change the lifestyle

(3) Arguments against:  Non-PCT didn't realize he would lose child when they broke up just because of his role when the marriage was in tact

(4) Subject to most of the problems of tender years

(5) Not determinative to many judges
(6) Garska court endorses it.  

d)  RACE:  Palmore v. Sidoti (677) 

(1) Facts: Mother married a black man and dad sought to modify custody arguing change in circumstances 

(2) Analysis: The discussion must be child focused! Dad argues that this will cause societal stigmas

(3) The Supreme Court said this is unconstitutional; We aren’t really sure what this case means? Does it mean that you can’t talk about race at all? 

(4) RULE: Issues of race cannot be used to deny or remove custody from one parent.  Race is an impermissible factor to consider in making a custody determination/modification.

(a) Here effects of racial prejudice were considered

6. The Role of Religion & Parental "Life Style"

a) Religion is not beyond the court when there is an issue of psychological or physical harm to the child

b) But of course the court should still be concerned with issues of religious freedom 

c) RULE: Unless the religious practices are illegal, immoral, or pose a substantial threat of imminent harm to the child as a direct result of exposure to the practice they are not a factor that should be considered when determining custody. 

(1) Note:  most authorities agree that a parent’s religious practices are relevant to the best interest determination if the practices are illegal, immoral, or pose a substantial threat of imminent harm to the child as a direct result of exposure to the practice. 

d) Osier v. Osier (680) - primary conservator usually decides

(1) RULE: Two prong test for using religion in custody determination: 

(a) Determination of endangerment. Factual determination that the child’s temporal well being is immediately and substantially endangered by the religious practice in question, and then

(b) Balancing. The court must engage in a deliberate and articulate balancing of the conflicting interests involved, to the end that the custody order makes the least possible infringement upon the parent’s liberty interests and the child’s well-being. 

(2) Maybe could argue that the child is confused by being exposed to two different religions
e) Court may restrict one parent's ability to expose the child to his or her religious tradition

(1) Usually when directly in conflict:  Orthodox Jew and Conservative Christians

(2) Conflicts trouble the child 

f) To what extent is the religious training amenable to pre marital agreement? 

(1) Courts have split regarding to what extent they are relevant to the choice

7. PARENTAL MORALS:  Fulk v. Fulk (682)(Mississippi) [DATING RELATIONSHIP PARADIGM]

a) Facts: Mom had sexual affair with another woman during the marriage.  Dad used drugs, had a history of domestic violence & encouraged the lesbian encounters  

b) Analysis:  Court should have considered dad’s behavior a little more. 

c) RULE: Can’t rely heavily on the fact that mother had affair with another woman (homosexuality).  Homosexuality isn’t enough by itself to justify denying custody 
d) RULE 2: Behavior is only relevant to the extent that it negatively affects the child. 
(1) Child-centered approach to parental morals 

e) Giuliani Divorce - P216 - no overnight guests allowed when having visitation b/c it was shown new partner was antagonistic towards the children
(1) It took time away from the children to have the GF there

(2) Children didn’t like the GF  
8. The Role of Domestic Violence

a) Owan v. Owan (685)(ND)

(1) Statute:  presumption against placing custody with a violent parent 

(2) Problem:  both parents allegedly exhibited some violence of some type

(a) When both have exhibited violence, weigh behaviors against each other

(b) Presumption still applies in the balancing process

(3) Figure out who will be the least violent parent

(a) Here they remanded for insufficient evidence on the balancing of violence test to apply the statute 

(4) Dissenter: Unconstitutional approach, only thing that matters is BIoC 

(5) RULE: The effect of the statutory presumption makes domestic violence the paramount factor in a custodial placement when there is credible evidence of it.  To rebut the presumption, the violent parent must prove by clear & convincing evidence that other circumstances require the child be placed with the violent parent rather than the non-violent parent.  There must be specific findings to support the fact there is domestic violence. 

b) Most states require domestic violence to at least be considered 

(1) Some states establish a rebuttable presumption against the award of custody/visitation if there is domestic violence 

(2) Violent parent must demonstrate by clear and convincing evidence that the child should be placed with them. 

c) TEXAS:

(1) TFC 153.004: domestic violence is a significant factor in awarding custody in Texas 

(a) Court shall consider domestic violence when appointing joint or sole managing conservators 

(b) Can’t award joint managing conservators if there was abuse by 1 parent 

(c) Court shall consider the commission of family violence in determining whether to deny, restrict, or limit the possession of a child by a parent who is appointed as a possessory conservator.  

(d) Court may not allow a parent to have access to a child for whom it is shown there is a history of family violence during the 2 yrs proceeding the date of suit UNLESS certain exceptions are met

(e) It is a rebuttable presumption that it is not in the best interest of a child for a parent to have unsupervised visitation w/ the child if credible evidence is presented of a history of neglect or physical abuse against family members

(2) Important to consider how long ago the abuse occurred 

(3) (b):  evidence of a history or pattern of violence, more significant results occur

(a) Same or different than ND? Similar, but a little weaker

(b) Factor, and a pattern is more serious issue, but not to level of presumption or ultimate factor 

(4) 153.010-Counseling possibility

(5) Form to appoint a court appointed expert to do a social study to the extent it is perceived to be useful to help judge make the determination of what would be the best custody  

(6) There may be a distinction between parent-child violence and parent-parent violence

(a) But studies show the bad affects are the same 

(b) Now there is almost no distinction 

(7) Also argument as to what is perceived as violence (different ideas of child rearing) 
d) Also see Jones below 
9. The Role of the Expert
a) Courts typically have to weigh and measure issues because both parents are typically fit

b) We need to know which parent will best meet the child’s needs 

c) This becomes a battle of the experts 

(1) Experts are immune (Delcourt)

(2) TRCP Rule 702:  if expert testimony would be helpful to the factfinder then you can use expert witnesses 

d) Jones v. Jones (691)(SD)

(1) Violence on both sides, primarily by H when drinking (recovering alcoholic now)

(2) Circumstances have changed (although that might not matter in ND)

(3) Expert recommends that mom should have custody

(4) Court:  took the expert’s recommendation into consideration, but father would provide longtime stability and it wasn't an abuse of discretion

(a) He has extended family w/ connections to the children
(b) Children are used to being on the farm

(c) Not just that dad is better parent than mom, but dad's situation is more desirable than mom's. 

(5) Appealing a custody determination is done on AOD standard. 

10. Issue of Daycare: In Jones, the court appeared to prefer the father b/c his family connections would allow him to avoid using daycare

B. Alternatives to the best interest of the child: 
1. Primary caretaker presumption

a) Garska v. McCoy (695)(WV)

(1) Facts: Father was more intelligent & had more money; given custody

(2) Analysis: Court says they need a presumption for the primary caretaker; Courts are reluctant to adopt this rule because it often results in female preference 

b) Also hard when one parent agreed to work, but by no means was trying to stay out of the child’s life 

c) RULE: There is a presumption in favor of the primary caretaker parent, if he or she meets the minimum objective standard for being a fit parent.  

d) To determine primary caretaker: not considering sex, preparing meals, bathing and dressing, cleaning clothes/purchasing clothes, medical care, play dates, social activities, arranging day care, babysitting, putting child to bed, waking up, disciplining, educating, teaching elementary skills 

e) NOTE:  This has not really been used.   

2. Joint Custody 

a) Preserves both parent’s rights regarding child care and may establish a shared residence pattern (even without statutory authorization, courts will order it) 

b) Beck v. Beck (699)(NJ)

(1) THERE IS A PRESUMPTION IN FAVOR OF JOINT LEGAL CUSTODY (IN TX AS WELL)

(2) RULE: Courts can order joint custody if it is in the best interests of the child, even if neither parent requested it

(a) As long as both are willing to care for the child, JC is an option 

(b) Parents have to be able to get along and work this out!
c) What is the idea behind it? 

(1) Best interest of the child, maintain a solid connection w/ both parents

(2) Don't alienate one parent 

(3) Keeps them both engaged 

d) Joint legal custody

(1) Decision making power—parental authority to make decision, nothing to do with contact.  This could be joint managing conservatorship 
e) Joint physical custody

(1) Hard logistically, might not be in best interest of the child

(2) Child going back and forth

(3) But good idea when workable and the parents are willing to deal with the complications of it  

C. Texas Rules on Custody Alternatives

1. Managing Conservator is primary custodian in TX

a) Other people who have the right to contact (including parents) but who are not the primary are the possessory conservators
b) Possible to have joint managing conservators  

2. Presumption of 20%: non-primary or possessory conservator will have child for 20% of the time

3. TFC 105.002 - lists issues jury can decide, includes primary custodian and whether primary custodian can move away without court approval

4. TFC 153.005:  Court can order joint custody or sole custody 

5. TFC 153.131:  It is a rebuttable presumption that the appointment of joint managing conservators is in the best interests of the child
a) This is joint legal custody!  

b) Rebut by showing it is not in the best interest of child (see statute) (violence)
6. TFC 153.133: can agree to joint custody if you meet certain requirements and specify certain things (Mobility, location, geographic limits on where the child can be)
a) This is because primary conflict is when 1 parent wants to move far away and other parent resists that. 

7. TFC 153.134 Court may order joint conservatorship, but must consider

a) Must be in the best interest of the child

(1) If physical, psychological, and emotional needs will benefit

(2) Ability of parents to give first priority to the child and reach joint decisions for the child’s best interests 

(3) Whether each parent can encourage and accept a positive relationship between the child and the other parent
(4) Whether both parents participated in child rearing before the suit 

(5) Geographical proximity 

(6) 12 year old child’s preference 

(7) Any other relevant factor

b) If they appoint joint managing conservators, then: 

(1) Designate the parent that can decide residence

(a) Establish geographic area or 

(b) Say that parent can decide residence without regard to geographic area 

(2) Specify rights and duties of each parent

(3) Provisions to minimize disruption in child’s routine, education, etc. 

(4) Allocate rights and duties between the parents

c) Recommend that parties use ADR before filing for enforcement. 

8. TFC 153.135:  joint custody doesn’t mean equal time of physical possession 

9. TFC 153.138:  joint custody doesn’t change the right to order child support of one joint managing conservator to another 

10. 153.254:  level of appropriate contact for young children is different

11. 153.311→Court shall specify in a std possession order that the parties may have possession of the child at times mutually agreed to in advance by the parties, and in the absence of mutual agreement, shall have possession of the child under the specified terms set out in the order.  

12. TFC 153.312 →

a) Stds when parents live less than 100 miles apart…very precise language.  If the possessory conservator resides 100 miles or less from the primary residence of the child, the possessory conservator shall have the right of possession of the child as follows:  and then proceeds to say the dates & times
b) Very specific:  1, 3, 5 weekends time it begins; very specific on holidays and summer vacations
c) Might not work if parent works on weekends or travels, but most common and workable for most. 

D.  Access and Visitation Rights of the Non-Residential Parent 
1. TFC 153.191

a) There is a presumption that a parent who is not appointed managing conservator or joint managing conservator should be appointed possessory conservator (should have access rights) 

b) See also 153.131:  presumption that a parent should be managing conservator 

2. TFC 153.001:   you can’t hinge child support on visitation 

3. Kimbrell [712](KS)

a) Facts: Dad brings up the Parental Alienation Syndrome buzzword

(1) Non primary custodian argues that primary is doing something to undermine and alienate the children from him. 

b) No PAS, but kids don't want to see the dad

c) Trial court went with wish of the child.  If child didn't want to see him, too bad.  

d) App:  take their wishes into consideration, but as a matter of law, child doesn't have ability to cut off contact even if the relationship is damaged

e) RULE: Child's interests are only a factor but not determinative. Parental access is perceived to be in the best interest of the child.

4. Texas has adopted the standard possession order

a) The presumptive level of contact for the non-managing conservator parent in the normal case 

b) Incredibly detailed!

c) The presumptive right can be rebutted (Woody Allen) 

d) 153.254: modify the standard possession order for children under 3
5. What remedies are available if someone is harming children’s relationship with possessory conservator? 

a) Contempt order if the order was specific enough that parent isn’t complying

b) Temporary orders or injunctions 

c) Possibility for bond:  AR Case

(1) Dad was concerned mom would take the kids and disappear

(2) Remedy pursued:  she had to post a bond under 153.011

(3) Precautionary approach that can be taken if other party might be a flight risk

d) Financial Remedy:  tort action for violating a custody order.  Chapter 42
(1) Lawyers have been held too 
e) TFC 42.002: a person who takes or retains possession of a child or conceals whereabouts in violation of possessory right of another person may be liable for damages 

f) TFC 42.006:  Damages (actual), attorneys fees, mental anguish, maybe exemplary damages if acted with malice 

g) TFC 42.003:  A third party can be liable for aiding and assisting with interference of a possessory right if: 

(1) They had notice of the existence and content of the order or

(2) Had reasonable cause to believe that the child was the subject of an order and the person’s actions were likely to violate the order

(3) Seems like this could hold grandparents, or maybe an attorney liable for encouraging or helping parent to violate custody order 

h) TPC 43.05:  criminal liability
6. Parenting Plan

a) 153.603:  Parenting plan is required 

b) 153.605:  parenting coordinator for high conflict problems 

E.  Non-Parent Custody and Visitation 

1. (THIS WOULD REQUIRE A SAPCR SUIT…so make sure to look at those requirements) 

2. TEXAS: We have a parental presumption for custody (TFC 153.131)

a) Unless the court finds that the parent or parents would not be in the best interest of the child because the appointment would significantly impair the child’s physical health or emotional development, a parent shall be appointed sole managing conservator or both parents shall be appointed as joint managing conservators of the child. 

b) It is a rebuttable presumption that the appointment of the parents of a child as joint managing conservators is in the best interest of the child. 

c) TFC 153.373
(1) The presumption that a parent should be appointed or retained as managing conservator of the child is rebutted if the court finds that: 

(a) The parent has voluntarily relinquished actual care, control, and possession of the child to a non-parent, licensed child placing agency, or authorized agency for a period of one year or more, a portion of which was within 90 days preceding the date of intervention in or filing of the suit; and 

(b) The appointment of the nonparent or agency as managing conservator is in the best interest of the child 

d) TFC 153.311 & 312 - Visitation Time: presumptive levels of contact

(1) TFC 153.252 - Establishes that the std possession order is presumptively in the best interest of the child and is the minimum reasonable contact time

3. Lewelling v. Lewelling (206)(Texas)

a) No parental preference in TX until 1987 (was just BIoC)

b) RULE: the non-parent must affirmatively show by a preponderance of the evidence that appointment of the parent as managing conservator would significantly impair the child, either physically or emotionally

(1) Need evidence of specific acts or omissions that demonstrate an award of custody to the parent would result in physical or emotional harm to the child. 

(2) Can’t use the fact that the spouse was the victim of spousal abuse by itself (it is just a factor to be considered)
(a) Evidence to show harm would be necessary:  psychological evaluation, evidence from doctors that they have been in for treatment related to abuse, experts:  allowing children to remain w/ parent significantly impair the children  

c) Showing that the other person would be better is not enough to rebut the parental presumption 

d) TFC 153.31—Parental Preference 

4. Brook v. Brook (210)(TX) 

a) RULE: Before a nonparent can be sole managing conservator (or two nonparents are joint managing conservators), there must be proof that placement with the parent would significantly impair the child’s health or development. But when you are going to have a parent as one managing conservator and a non-parent as the other, the test is the “best interests of the child.” 
5. TFC 102.004:  Standing for grandparent to request managing conservatorship

a) Must show that the order is necessary because the child’s present environment presents a serious question concerning the child’s health or welfare or

b) Both parents or the surviving parent, or managing conservator have filed the petition or consented to the suit 

6. TFC 153.431: Grandparents may be appointed managing conservator if parents are deceased 

7. Painter v. Bannister (718)(Iowa) 

a) RULE: There is a parental presumption for custody. To rebut that presumption, you can look at the best interest of the child and whether the parent would have a seriously disrupting and disturbing effect upon the child, then the best interest and not the parental presumption should prevail.
b) Most courts would probably prefer the grandparents values and opportunities over the dad's 

c) Expert Testimony:  chances are high that Mark will not do so well if he is returned to his dad.  Grandpa was the psychological parent; fact that dad has come back and doesn't have much of a relationship doesn't matter

d) Trial court awarded to Dad

e) Appellate court is saying it was an abuse of discretion to have done so—Surprising! 

f) Applicable rule:  parental preference—natural parents of the child are preferable in custody, though it is rebuttable

g) Applied with varying degrees of weight 

F. Non-Parent Visitation 

1. Many states allow visitation to persons who have significant contacts and it would be in the best interests of the child

2. Troxel v. Granville (page 7217)(Supreme Court) 

a) Facts: WA statute said that any person may petition for visitation rights at any time and allows the court to grant visitation whenever it is in the best interests of the child. 

b) Analysis: The Supreme Court said that it is a fundamental right for parents to make decisions concerning the care, custody, and control of their children. The Washington statute didn’t contain any provision to protect the parent’s right.  Under the statute, there was a presumption that the parent would need to show that the request shouldn’t be granted because it would affect the child adversely 

c) Unconstitutional:  interferes w/ right of parents to rear the child

(1) A "fit" parent (like Mom), can overrule unwanted contact (court can't order it)

(2) Only way you can order contact in this instance by showing substantial harm will otherwise result

d) SCOTUS ruled on this, but more limited than the Wash SC

(1) Not trying to cut off all contact between grandparents and children!

e) RULE: In order to allow non parents to petition for visitation there needs to be a provision for a parental presumption of fitness.  Then, to rebut one would have to show that the parents are unfit. 

3. TEXAS

a) Very specific situations when the grandparents can request custody 

b) 153.433:  Court shall order grandparent visitation in certain conditions

(1) Show that at least one of the parents has not had his parental rights terminated

(2) The grandparent representing possession must overcome the presumption that the parent acts in the best interest… by showing that denial of possession or access to child would significantly impair the child’s physical health or emotional well being AND

(3) The grandparent requesting possession of or access to the child is a parent of one of the child's parents and that parent has been incarcerated, deemed incompetent; dead or does not have actual or court-ordered possession of the child.

c) Standing to sue for custody: 102.003-garden variety standing requirement in TX

(1) Not all grandparents would have standing under 102.003- care or control over the child for 6 months

d) Standing to sue for visitation: Biological or adoptive grandparent- 153.432

(1) Different than standing for managing conservator (primary custody)

(2) Don't have to meet 102.003-more flexible standard

e) Mays-Hopper- based on old statute, reversed trial court decision to give access to grandparent over objection by mother b/c there was no showing she was unfit or that mother was trying to cut off all contact.

f) Derzapf [232] - step-GF could not get visitation under statute, GM's claim does not survive b/c did not rebut presumption that mother was acting in best interests of the child or show significant harm to the child from loss of contact
(1) Trial court granted g-p access, and expert testimony by psych was that the children would BENEFIT from more contact w/ g-ps

(2) Problem: just because they would benefit doesn't mean they would be harmed w/o it—didn't satisfy the statute 

(3) Also an issue about whether a step grandparent has standing under 153.432- TXSC said that it doesn't by terms of the statute 
G. Modifying a custody order

1. RULE: Most states only permit modification when there has been a substantial change of circumstances since the original custody and visitation decree. 

a) Usually want an ongoing change (some courts make you wait to see if it really will be ongoing) 

b) Typically we want a preponderance of the evidence 

c) Word v. Remick (packet)-Trial court could consider father’s decision to marry live in girlfriend as an indication of “maturity, initiative, and dedication to the best interests of the children” and modify the custody order; this was a material change of circumstances.
(1) Court said to justify custody modification there is a difference between informal cohabitation and a legalized marriage 
2. TEXAS

a) 156.101: Grounds for modification of custody—modification is in the best interests of the child and

(1) The circumstances of the child, a conservator, or other party affected by the order have materially and substantially changed since the date of the rendition of the order

(2) The child is at least 12 years old and has filed in writing the name of their preferred conservator to determine residence or 

(3) The conservator who has the exclusive right to establish the primary residence of the child has voluntarily relinquished the primary care of the child to another person for at least six months 

b) See also 156.104 & 156.105—child abuse and domestic violence conviction justifies modification 

c) 153.373-The presumption that a parent should be appointed or retained as managing conservator of the child is rebutted if the court finds that: 

(1) The parent has voluntarily relinquished actual care, control, and possession of the child to a non-parent, licensed child placing agency, or authorized agency for a period of one year or more, a portion of which was within 90 days preceding the date of intervention in or filing of the suit; and 

(2) The appointment of the nonparent or agency as managing conservator is in the best interest of the child 

d) In re C.A.M.M. (TX App)[Handout] - Man adjudicated father, though never married.  Mom died, and she had the kids.  What is the family law circumstance when grandparents file to modify to become managing conservators?
(1) Standing:  102.003—they have had possession for 6 continuous months and that is ground for standing under 102.003

(2) Parental Presumption:   Doesn't apply, so it is solely best interest

(3) Granted PC to grandparents, and visitation to dad

(4) The presumption is in Ch. 153 and not Ch. 156.

3. UMDA allows modification if: (higher than best interest standard)
a) Current custodian agrees

b) Child has been integrated into the family of the petitioner with the consent of the custodian or

c) The child’s present environment is dangerous 

d) AND the harm likely to be caused by the change of environment is outweighed by its advantages. 

4. The change of circumstances issue comes up a lot in relocation

a) Now the trend is reversing and relocation is becoming more favored: 

(1) If no limitation in decree related to geography, then custodian can move without approval

(2) Otherwise, must seek modification of order to get the move approved

(3) Technology (easier for virtual visitation, internet, phones) 

(4) More likely that people are relocating for jobs 

(5) Mobile society (easier plane travel)

(6) More acceptable for parents to re-partner  

(7) Worried about the constitutional right to travel
b) What do we ask in deciding if it is okay?
(1) How much does it inconvenience the other parent

(2) What are the motives:  legitimate reasons or out of spite (hard to determine)

(3) How compelling are the PC's reasons for moving

(4) How would it effect the child (outside of the other parent)—Family/friends here or there 

(5) Child's wishes 

5. Tests for Relocation:  O’Connor v. O’Connor (743)(NJ) 

a) Noncustodial parents may relocate freely to pursue other interests regardless of the strength of the bond they have developed w/ their children.

b) Primary Custodial parents may do so only w/ consent of the former spouse.  
(1) In a removal applicant, the plaintiff must show that 1) there is good faith reason for moving and 2) the move won’t harm the child’s interest.
(2) Look to the Baures factors during removal application

(a) Presumptive right to move w/ objecting parent having ability to show it is not in child's best interest. This is steep burden

c) Shared physical custody: we analyze it like a motion for change of custody (higher burden)
(1) The relocating parent must show that the best interests of the child will be better served with them. 

(a) Factors to include: reasons for move; special needs of child; education/health opportunities, etc; reasons for opposition; likelihood of continued fostering of relationship w/non custodial parent; past dealings b/w parties insofar as it bears on their present reasoning for moving/opposition; whether visitation will be able to occur; effect of move on extended relationships; child's preference if, of the right age; senior year of HS consideration; any other factor

(2) MAJORITY: Adopted the majority rule that it is presumptively okay for people to relocate, BUT when the two parents are equal caregivers, this is really a modification of a custody order

6. RELOCATION IN TEXAS

a) 156.103:  if we let someone relocate, the parents have to adjust the increased cost for the non-managing parent fairly between the parents 

b) 153.134:  usually the court will designate which parent can choose the primary residence 

c) 153.133: JMC, requirement for orders designating a JMC must include which parent has right to designate primary residence and geographic restrictions upon that right. 
d) 153.132:  SMC picks where the primary residence is.

e) Lenz v. Lenz (P233.1) (TX) - Jury Verdict Removing Geographical Limitation must be respected
(1) Facts:  2 German citizens have a child in Germany, move to AZ, agree to custody arrangement that is JMC, mom has the right to designate the child's primary residence.  They contemplated move to TX, and restricted the geographic scope to TX.  Thereafter, Mom initiated action in TX to modify the agreement
(2) Does TX have jurisdiction?  YES, no one is in Arizona anymore. 

(a) TX is now home state and has jurisdiction to modify

(3) What does she want to modify? She wants to remove the geographic restriction

(4) If there was no geo restriction, and mom had authority to designate primary residence, then he would have had to file to stop her.  
(5) At Trial Court:  mom moved to modify in a jury trial &jury determines she has the only say on their residence.

(a) BUT, trial court creates a decree that adds a geographic limit
(6) Can court deviate from jury decision?  Look to 105.002 which says a jury determination as to modifying the geographic restriction is binding. 

(a) (1) a party is entitled to a verdict by the jury and the court may not contravene a jury verdict on the issues of:

(i) the appointment of a sole managing conservator;

(ii) the appointment of joint managing conservators;

(iii) the appointment of a possessory conservator;

(iv) the determination of which joint managing conservator has the exclusive right to designate the primary residence of the child;

(v) the determination of whether to impose a restriction on the geographic area in which a joint managing conservator may designate the child's primary residence; and

(7) Policy Talk about relevant factors:  mirror image of O'Connor

(a) German culture, family, friends there; Mom can get a better job there; Dad can still get a job there; Mental health of the mom

(b) Not much guidance for closer case, but maybe:  distance involved, Quality of the relationship between the non-moving parent and the children, non-moving parent's involvement w/ children and activities prior to move

(8) After the multifactor/balancing test the court concludes that it is appropriate to let mom relocate to Germany with the child. 
(a) TFC 156.202—modification must be a positive improvement for & in the best interest of the child
7. Child does not want to see parents

a) AMH (supp. 264)

(1) RULE: Even if the child does not want to see you, you must still pay child support.  153.001 states this is against public policy.

b) Ireland & Delcourt (Mich. Supp. 254)

(1) RULE: Look at expert testimony to determine effect of changed circumstance; 

c) Misc: Everything regarding custody and access is subject to a jury finding that the judge has to adhere to. 

d) SUPPLEMENT PAGE 243 - Shows full spectrum of facts and decisions in deciding custody.

XVIII. Marital Property Rights

A. Categories of property

1. Divisible

a) TX:  Community property 

2. Not divisible

a) TX: Separate—pre-marriage property, gifts, inheritances, and personal injury recoveries 

b) Have to prove that the property is not divisible (that it falls under the categories above)
c) Person claiming it is not divisible is the one that has show it isn’t, if not everything is presumed to be community property and divisible

3. Tracing-can change form of property during marriage, without changing its character

a) Have pre marital property (savings):   sold it to buy a car and then sold that car and bought stock, all during the marriage.  That would still be separate if you can prove it. 

4. Division of Community

a) Can be done fairly:  Judges can take into considerations factors to determine what proportion is appropriate 

b) Can change this by premarital agreement

(1) Change scope, reduce, etc. 

5. Tracing Example

a) Saved 10K before marriage, bought a car worth 20K (used 10 from the marriage), then 50% of the car would be separate property and 50% would be community.  

XIX. Spousal Support 

1. A lot of states have highly discretionary standards (PA), Texas doesn’t like this!

a) We are worried about giving family courts too much discretion
b) Compare chapter 8 to Penn:  Penn is the norm- it is highly discretionary with the court which considers a lot of factors and awards in whatever amount & duration they think is right 
2. TEXAS

a) 8.051 Eligibility for Maintenance

(1) Spouse must show domestic violence within two years before divorce was filed or while suit was pending OR

(2) Marriage lasted at least 10 years, the spouse seeking maintenance lacks sufficient property to provided for minimum reasonable needs and the spouse seeking maintenance [we have a question on whether standard of living can be considered for minimum reasonable needs] 

(a) Is unable to support herself through employment because of physical or mental disability 

(i) Pickens:  you don’t need expert testimony to support award of maintenance based on disability 

(b) Is the custodian of a child who requires substantial care and personal supervision because of physical or mental disability makes it necessary (taking into consideration the needs of the child) that the spouse not be employed outside the home; or

(c) Clearly lacks earning ability in the labor market adequate provide support for minimum reasonable needs 

b) 8.052: Factors to be considered in determining maintenance

(1) Financial resources

(2) Education and employment

(3) Duration of marriage

(4) Age

(5) Ability of spouse to meet needs and provide child support

(6) Acts by either spouse showing excessive expenditures

(7) Comparing financial resources

(8) Contributions to the other spouses education

(9) Property brought into marriage by either spouse

(10) Contribution of a spouse as homemaker

(11) Marital misconduct of spouse seeking maintenance [Fault]

(12) Efforts by spouse seeking maintenance to find employment 

c) DuBois (packet):  court said that division of property justified denial of maintenance 

d) TFC 8.054: Time Limit: No more than three years, but should be for shortest reasonable period, unless physical or mental disability, infant or young child, or compelling impediment to gainful employment

(1) Assumes that it is transitional anyone should be able to redevelop 

(2) Court can order continual maintenance on basis of disability with periodic review. 

(3) When not realistic:  when they have been married for 20 years and partner hasn't worked outside of the home in 20 years. 

(a) Then we have the question…is this fair?
e) 8.056 Termination

(1) Obligation ends at the death of either party or when the obligee remarries.  Court may terminate if the obligee cohabitates w/ another on a continuing, conjugal basis. 

f) 8.055: Amount of Maintenance

(1) 2500 or 20% of gross income, whichever is less

(2) Further, the court shall set the amount to provide for the minimum reasonable needs of the obligee, considering employment, property rec'd in the dissolution of marriage or otherwise owned by the oblige

(3) Reflects that it should be minimal kind of support lifeline, not mechanism of trying to equalize the lifestyles of older people divorcing after relatively substantial time period
g) 8.057: Modification
(1) Grounds to modify--substantial change in circumstances

(2) Court says you cannot modify a K alimony, b/c it is only governed by K law

(3) Court can only modify the court ordered alimony.

(4) Practice Note:  Define the terms to make it like 8.06/7 in the K for alimony 

3. Can be modified based on a showing of change of circumstances 
4. UMDA Sect. 308 [821]

a) Std is "reasonable needs w/o support" versus TX "minimum reasonable needs"

b) Amounts are different as well:  financial needs/resources; time necessary to obtain sufficient independence; std of living in marriage; duration of marriage; age/physical condition; ability of spouse who is paying to meet his own needs while paying

5. Morgan v. Morgan (823)(NY)

a) Facts: W supported H through school with understanding that she would go back to finish after he did, but then they divorced.  She wants to go through medical school, but she has the capacity to be working as a secretary right now! 

b) Analysis: The trial court said this was okay, but the appellate court said that the wife’s ability to be self supporting is relevant when determining the amount of alimony.  The law requires that alimony should be predicated upon the present circumstances of the parties.
c) Court of Appeals:  there shouldn't be support here.  They never thought she would go back to med school while they were married, and since it wasn't contemplated in marriage the husband isn't responsible at this point.    

(1) Some states take a middle approach and make the spouse reimburse the community for educational expenses occurred during the marriage. 

d) RULE: A spouse who supported the other spouse during school is not automatically entitled to alimony unless it was expressly agreed prior to the marriage that this would be the plan - almost a fairness issue here
e) TX wouldn't have given her maintenance to go back to school

(1) Have to establish that claimant can't support himself or herself

(2) AND the marriage has to have lasted at least 10 years-hasn't happened here!

6. Marriage of Huntington (826)(CA)

a) Facts:  CA allowed spousal support based on the standard of living during the marriage 

b) Analysis: The court said this was meant to cover the situation where spouses marry with very little and acquire a lot over time together. In that situation the non-working spouse should not be financially prejudiced by divorce. 
(1) Here, the marriage was very short, neither party worked, there were no kids, no sacrifice. When analyzing the length of the marriage, the lifestyle, the assets of the parties, the marketable skills of the spouse, the availability of her employment, the time in which it would take to get back into the work force & reasonably employed.

c) RULE: Using the standard of living criteria is only applicable when the marriage was of long duration.  Here, parties did not build the wealth/std of living together.

7. Parlor (UK)[P244] – 
a) Large amount of spousal support was granted b/c it was expected that the H would lose ability to pay soon (prof. athlete). Long term marriage, and treated his outside earnings like marital property.

(1) Not likely possible in TX considering the statute. (just gets the 2500/mo)
8. Marital Fault

a) Pucheu (LA)[830] - Minority Rule: Can't get support unless you can prove you aren't at fault for the dissolution of the marriage. 
(1) Extreme view:  claimant is at fault because she had emotional disorders that allegedly created an uncomfortable household

(2) Appears that wife is at fault, but she says that it stems from behavioral and illness issues that she shouldn't be responsible for them.  Basically she says she's not culpable

(3) Majority disagrees with her: She has to show that each instance of fault was tied to the mental health condition

(4) Dissent thought it was too burdensome. 

(5) Unusual to have this rule, but not uncommon to have a statue that allows courts to consider fault

b) TX: Fault is a factor considered in 8.052(11):  determining the amount and duration

c) 21st century example of what has been a trend in spousal support

(1) It should be a transitional award, and not a continuing economic connection between the spouses 
9. Otis v. Otis [836](MN)

a) Long marriage w/ children; very different earning capacities at time of divorce.  Awarded specific term alimony:  4 yr

b) Minn SC said it was okay, even in long term marriages

(1) Okay to ask the person claiming support to get back on their feet

c) Alimony is only be rehabilitative in nature.  {Note:  this rule has been changed per Min. legislature}
10. Chamberlain v. Chamberlain [838](MN)

a) Same facts as Otis, but they have accumulated a significant amount of money to divide at divorce.  Court grants indefinite maintenance
b) Analysis: Although she has a good job and could be self sufficient, the court considers the marital standard of living. The court also held that where factors produce uncertainty about permanent maintenance you should award permanent maintenance left open to future modification. A lot of courts did this in reaction to cases like Otis where a long-term marriage, homemaker got limited support.  In the end, it was found that permanent maintenance was w/n the discretion of the court.  

c) RULE: The long standing affluent lifestyle of the parties is an appropriate factor for the district court to consider.  In this sense, a permanent maintenance award is allowed if based on that factor she removed herself from the work force for a long period.
d) There is an argument that she had a career and could support herself

e) Her arguments:  standard of living was created together, married w/ kids for 20 years  

f) She wouldn't have gotten support in TX

(1) 8.051- requires that the claimant show that he or she lacks property to comply with his or her minimum reasonable needs 

(2) Construed as significant that it says "minimum" 
11. Olsen
a) Indefinite support is inconsistent w/ the notion of divorce and becoming independent parties after the divorce 

12.  Some people have suggested basing the duration of support on the length of the marriage 

13. TX PRE-1995:   No court ordered maintenance, but allowed K alimony.

a) Ch. 8 and Contractual Alimony

(1) McCullough [P245] - Ch. 8 modification is not applicable to K alimony. Modification is governed only by the provisions of the agreement.

(a) H agrees to pay W alimony for 10 years, H then moves to modify, arguing that the wife had moved in with someone and that is considerable change of circumstances

(b) Wife said chapter 8 didn't apply, this was contractual, and we can't use Ch. 8 rules—Court agreed

(i) This wasn't within the confines of chapter 8

(ii) Arrangements didn't comply, amount was too high, duration was too long, etc. 

(2) In case of contractual:  have ways built in to modify the agreement

(3) Green [P250] - Ch. 8 Contempt not available to enforce K-alimony obligation.

(a) Chapter 8 has remedies for collection:  garnishment, contempt, etc

(b) Here wife wants husband held in contempt for not paying

(c) Husband says this is contractual, and ch. 8 contempt is not available

(d) Court agrees, can't hold him in contempt based on the contract

(e) K-alimony, even if put in decree, can't be enforced under ch. 8. Limited to contractual remedies.

b) Substantial differences when we consider something chapter 8 or contractual alimony 

c) Courts of appeal are giving Trial courts lots of discretion to decide whether chapter 8 has been satisfied

(1) Rare for appeals for maintenance orders to be successful 

14. Award is discretionary, reviewed for abuse of discretion

15. Handling Disability

a) Pickens [P257] - shows courts sometimes find a spouse is permanently disabled

b) Hackenjos [P254.1] - sometimes handle by ordering support for three years and provide for continuing support if condition stays the same so that the disabled spouse does not have to show material change of circumstances at the end of three years.

XX. Child Support

A. Who owes support? 

1. Texas

a) 151.001: All parents have a duty of support

b) 154.001: Court may order either or both parents to pay support

c) 154.124:  Agreements for Support
(1) Parties may enter into a written agreement for support and for modification, including variations from the child support guidelines

(2) If the court thinks the agreement is in the child’s best interests, then they should issue an order in accordance with the agreement 

(3) If it is not in the best interest, then the court may request the parties to submit a revised agreement or the court may render another order 

(4) Terms of the agreement pertaining to child support in the order may be enforced by all remedies available for enforcement of a judgment (contempt) but are not enforceable as a contract 

2. The child support obligation is owed directly to the child!

a) It is independent of the parental relationship, any agreement between the parents 

3. Straub v. BMT (866)(IN)

a) Facts: Mom wanted to have baby, so she contracted with dad. He would have baby with here, but he wouldn’t have to pay child support.

b) Analysis: The courts frown on this!  There are public policy concerns.

c) RULE: It is against public policy to contract away your child’s support rights--because parental support obligation is owed directly to the child, it is independent of both the parental relationship & any agreement b/w the parents.
d) Dissent wanted to know if mom had enough resources herself to provide for the child

(1) If so, then don't enforce it, maybe balance fairness to enforce it if she didn't

e) How could the dad have approached the situation differently? 

(1) Do the AI through a licensed doctor as a donor!
 
4. T.F. v. B.L. (870)(MA)

a) Tried to use contract to implicate support

b) Implied contract:  2 women living together, and partner agreed to have AI, but they broke up before birth

(1) GF is not the bio parent, but mom is arguing that she is a contractual parent

c) Court found the conduct would be against public policy

(1) Entering the family relationship is private matter

(2) She wasn't the biological parent

d) Majority is troubled about what her status would be if they did adopt it—visitation rights, can she block an adoption, is she a parent? 

e) EXCEPTION: Husbands can become parents by K when wife uses fertility treatments

B. Limitations on child support

1. Roe v. Doe [877](NY)

a) Dad was paying for college for daughter, and he cut her off when she broke his rules.  Trial court issued a temporary order to pay the tuition.  Dad was remarried, not clear that he has legal child support obligation (other than parental duty of support), child says he is not adequately supporting because given his resources, it is reasonable to ask him to provide a certain level of support

b) Idea of parental autonomy:  normally accepted on a broad spectrum of things

c) Dad doesn't have to support daughter here because 

(1) Daughter disobeyed Dad's reasonable rules

(2) Oldham:  Dad doesn't have the obligation to support through college, even broader 

(3) Generally, Dad's willingness to provide support through college is subject to his parental autonomy

d) Intact families have this autonomy

2. Different attitude to families that are not intact 

a) Support decrees are mandatory, we don't allow people to just do what they want

b) Why? Divorcing spouses are fighting, and they might take the animosity out on the children.  Parents are more willing to contribute their resources to children when they are living with them, than when they are not. 

c) Different level of discretion for divorced parents 

3. Support can't be ordered in an intact family unit.

C. Age and Child Support 
1. TEXAS

a) 154.001

(1) Court can order support until child turns 18 or graduates from high school whichever is later or until the child is emancipated or until child’s death

(2) Or can order indefinite support if child is disabled per 154.302 [340]

b) [no provision for college support, but courts will usually enforce a parental agreement for support] 

c) Obligor's death will end child support as well [321]

2. College Support in Families that are No Longer In Tact

a) Arguments for this proposition

(1) Child had expectation that he would be supported through college when parents were together

(2) Don’t want children of separated parents to suffer financially just because parents are separated

(3) If we think he would have been sent to college and supported fully if they had been together, the family court can order it. 

(4) TX doesn't agree with this

(a) Parents can agree to provide college support but not ordered by court 

b) Arguments for ending at 18

(1) Child is an adult 

(2) Don't obligate intact families to pay for college 

(3) College is a luxury 

(4) Good faith belief that it builds character to help pay for college through working, etc…how do we deal with that?

(a) Not relevant 

(5) If we order it do they have to pay part or all?

(6) Another sub issue

(7) Max age limit?  Support through graduate school?  Most have it end at 21 or 22, but others don't have max 

c) Neudecker v. Neudecker (881)(IN)

(1) Statute which authorizes support through college is constitutional even though it treats married and unmarried parents differently 

(2) RULE: To order a parent to pay for college, the court must consider if the parents would have contributed to the child’s college education if they had been married; the standard is based on the preponderance of evidence. 

d) Curtis [883](PA) - not constitutional to order paying for college in that state

3. TX - not allowed to order college support

4. Most states state that obligation ends on obligor’s death

a) Some states say that child can petition the estate

b) TX: 154.015 duty of support doesn't automatically end if obligor dies before the child reaches majority

5. Support for Adult Children

a) Parents may owe duty of support into adulthood - Colt case-272.1

(1) Son developed mental health issues and sued for child support at age 50

(2) CA law is clear:  parental support obligation continues forever, and they order parents to pay $3500/mo to support 

b) TX 154.302: If disability occurs while a minor, can owe duty of support indefinitely.

6. Should adult children support their parents? 

a) Cannon v. Juras [886](OR)

(1) Facts: Public welfare claims that son should reimburse them for expenses in taking care of his mother. He claims that his mother kicked him out when she remarried.

(2) Analysis: He didn’t show that his mother acted with bad purpose or intent…just because she didn’t say anything when new husband wouldn’t let son in, doesn’t mean that she had bad intent. 

(3) RULE: So long as they don't kick you out (abandonment), you do owe them! 

(a) Must prove abandonment to avoid owing support for an indigent parent, thus the parent must have bad intent when kicking out to be exempt from supporting indigent parents. 

b) TX: No statute on supporting indigent parents.

D. Calculating Child Support

1. UMDA:  used a discretionary standard; has largely been abandoned because people want some sort of formula 

a) Relevant factors: (1) the financial resources of child; (2) financial resources of custodial parent; (3) std of living the child would have enjoyed had the marriage not been disolved; (4) the physical & emotional condition of the child; (5) the financial resources & needs of the noncustodial parent

b) This was representative about 30 years ago
c) All states have abandoned this vague policy because it is highly variable
d) Why do we need consistency? To avoid forum shopping, and because it is hard to give advice to your client (separating property at divorce)

2. Need v. Lifestyle

a) Need is defined as a necessary, duty or obligation.  

b) Most expenses can be presented as need…if the item is central to the life of the child (not something that is peripheral to the child’s sense of well-being

(1) The lifestyle or need of the obligee is never a factor that supports the need of the child 

(2) But these are: health expenses, private school, house payment, housekeeper, vacation, extracurricular activities 

3. Percentage of Obligor Income

a) Apply a state determined percentage to obligor income

b) This tries to figure out what the obligor would contribute to the child if they had remained an intact family 

(1) Wisconsin uses gross income

c) TEXAS:  uses net income - but broader than income tax, takes into account things like expense accounts, and company car for example

(1) Uncertain in certain areas such as investments that don't produce income

(2) 154.125:  For obligor’s with monthly net income of $7500 or less, the court should presume these amounts are appropriate, but it can be rebutted/argued for an adjusted amount
(a) 1 child=20%

(b) 2=25

(c) 3=30

(d) 4=35

(e) 5=40

(f) 6=not less than the amount for 5 kids 

(3) 154.126:  For obligors with monthly net income of more than $7500
(a) Apply the percentages to the max (7500) and can order additional amounts as appropriate considering the needs of the child and the income of the parties 

(b) To calculate the extra…take the needs of the child and subtract the presumptive amount…then whatever is left from the child’s needs, the court allocates that between the parties according to their circumstances. 

(i) But: obligor can’t be ordered to pay more than the presumptive amount or 100% of the child’s needs, whichever is greater. 

(c) Factors that have been taken into consideration before:  Nannies, vacations, housekeepers, therapy, horses, ballet, summer camp, etc.  
(4) 154.122:  It is presumed that these amounts are reasonable and in the best interests of the child, but the court may determine that the application of the guidelines would be unjust or inappropriate in the circumstances 

(5)  154.123:  A court may order child support in an amount other than the guidelines if the evidence rebuts the presumption that the application of the guidelines is in the best interest of the child 

(a) See state for factors to be considered 

(6) 154.062:  
(a) Definition of net resources; very broad definition; 

(7) 154.066:  Court will look at unintentional employment or underemployment; & court may apply the support guidelines to the earning potential rather than the actual earning.
(8) 261.1:  how to move from gross income to net resources 
4. Income Shares Model:  chart on 894
a) More Prevalent model.  

b) Find total obligation and that forms the basic child support obligation

c) Obligation is prorated to each parent’s income

5. Critiques of the Child Support Formulas:   

a) Kids at different ages have different expenses (don't compensate for this)

(1) We calculate presumptive amount for 2 year old same way as 16 year old

6. OTHER MODELS THAT WE DIDN’T COVER

a) Melson Formula
(1) Provide for each parent’s minimal self support needs

(2) Provide for children’s primary support needs (each parent’s income less the self support is applied to the child support)

(3) Determine standard of living allowances (each parent’s income after covering the primary support and self support)

(a) Apply percentages based on number of children 

(4) Each parent’s obligation is the primary support plus the standard of living allowance (residential parent is presumed to spend this on the child; the other parent pays it in child support)

b) Percentage of Obligor Income Hybrid

(1) If obligee income is below a certain threshold, a percentage of income is applied; if it is above use income shares 

7. Presumptive Award

a) All states must establish a presumptive award 

8. Many states allow adjustment of the award for:  [895-896]

a) Child care

b) Medical expenses (extraordinary) 

c) Health insurance
d) Maybe even private school tuition  

9. The issue of obligor wealth 

a) McGinley v. Herman [898](CA)

(1) Very rich father.  There is normally a presumption that non-custodian would pay 20%- but he says this is too much, no kid needs the 14K a month to cover needs 

(2) Moved from needs to focus on income

(3) At a certain level you aren't providing for needs but rather luxuries for the wife

(4) Court is troubled by the brevity of the relationship between claimant and Mr. Herman-maybe she wanted to have a kid just to get at his money

(a) But courts apply similar rules to all lengths of relationships

(b) Kids shouldn't be treated differently 

(c) Remaining argument when they don't know about brevity?  

(i) Child doesn’t need that much!!!!! 

(5) Different states have reached different conclusions about purposes of a cap regarding the guidelines 

b) TX: Presumptive award only applies up to $7500 mo/net income, so have to prove up additional award

10. Court Trust Accounts:  Bailey v.  Bailey [P266](TX App)

a) Facts: Divorced; trial court specified how certain funds were to be spent & stated certain funds were to be deposited into an account dedicated to health expenses

b) Analysis: Leg permits a trial court to issue an order—so long as there is no abuse of discretion, the judge may do so; by allowing joint managing conservators the Leg permitted both parents to share in decisions affecting health & welfare; 

c) RULE1: By using the phrase "in the manner specified by the order”, the Leg implicitly granted the trial judge leeway in determining the manner in which support is to be used.
d) RULE2: The trial court may allow both parents, when there are JMCs, to decide how the support is to be spent WRT health, safety, & welfare issues.
e) RULE3:  A court may retain J to decide how to resolve disputes over how support is parceled out when there are joint managing conservators.
f) RULE4:  The court may permit the child to receive the balance of the funds in this account once support payments are no longer required.  
11. What if we have a poor obligor? 

a) In Texas, it doesn’t seem like this would matter, the guidelines stick!

b) But other formulas take into account obligor’s income that falls below a certain level 

c) In states where the guidelines allow for consideration of low income, there are 4 basic approaches:

(1) If income is below the poverty level, there is a presumptive amount of $50 a month per child; and this presumption can be rebutted

(2) A mandatory minimum award that cannot be moved downward

(3) Amount is left to the discretion of the judge 

(4) Self Support reserve

d) Not uncommon for significant arrearages to form [P273]

12. Visitation and Support
a) 154.011:  A court may not render an order that conditions the payment of child support on whether a managing conservator allows a possessory conservator to have possession of or access to a child

b) In re A.N.H. (TX App)[P259] - Can't condition visitation on support and vice versa. Here, bad relationship with child.

c) 153.001:  In Texas, you could just argue that your support should be reduced with increasing contact but there isn’t an automatic system in place.  
(1) Argue that I shouldn’t pay as much child support because I have the child more than the normal amount, so I pay more of the day to day obligations. 

(2) 154.123(b)(4):  “the amount of time of possession of and access to the child.” 
(a) Deviation factor 
d) Cliff approach:  if you have more than the minimum amount of contact, we will reduce your child support (usually if you have contact more than 30% of the time, we will reduce your support by 30%) 

e) Arizona statute [913]:  The award is based initially on no visitation and as your visitation increases, your child support decreases
f) What would primary custodians say to this proposition?  Financial incentive to see kids is wrong. 
(1) How much do we reduce it by:  some systems that say if obligors saw their kids 30% of all evenings, their CS went down by 30%-problems? How do you value time spent? Is the adjustment fair:  no, probably didn't spend 30% on the kids in that time 

(2) Primary isn't saving a huge amount of money if obligor complies 

g) Bast v. Rossoff [907](NY)

(1) Facts: Man kept child for 35% & wanted a reduced support obligation by 35%.

(2) Reasoning:  no evidence of what the costs entail to each side & whether 35% of the time creates a true 35% decrease in costs to the custodial parent.

(3) RULE:  No proportional offset--use the statutory mechanism for unjust or inappropriate amounts to reduce is the time spent w/ child is higher.

13. Amount paid by obligors [924]: 19% for reluctant, 24% for accepting, and 29% for inpatient obligors

14. What if there are other kids? 

a) TFC 154.128:  Provides the method to compute.  

b) TFC 154.129:  Texas says that you can use a different formula if the obligor has obligations to other children not in front of this court 

(1) There is a chart to use. 

XXI. Settlement/Separation Agreements

A. Generally

1. TFC 7.006

a) Spouses may enter into a written agreement concerning the division of property and the liabilities of the spouses and maintenance of either spouse. 

b) If the courts find that the terms are just and right, those terms are binding of the court. If the court approves the agreement, the court may set for the agreement in full or incorporate the agreement by reference in the final decree

c) If the terms of the agreement are not just and right, the court may request the spouses to submit another agreement, or may set the case for a contested hearing 

d) 7.006(b):  The divorce court is supposed to order it, if it finds it fair & makes it revocable prior to the divorce decree being entered.  

2. TFC 6.601—Aribtration 
a) May upon written agreement allow parties; stat whether it is binding; if binding thte court should make order enforcing the decision

b) Arbitration awards may be removed based on best interests of child per 153.0071(a)-(b) 

3. TFC 6.603—Collaborative Law
a) Waive right to go to court during this bilateral process of trying to reach an agreement. 

b) Use lawyers.

c) If there is no agreement then you must get new counsel.  

d) If there is an agreement, then it is binding & not revocable once signed.

e) The courts may not review it.  

f) Not mandatory.

4. TFC 6.602—Mediation 
a) Agreement is binding once a final settlement is signed; 

b) EXCEPT

(1) Circone [S278]

(2) RULE:  153.0071(c)-(e) [297]:  gives a difference b/w arbitration agreements & mediation agreements WRT orders for children; under mediation there is no duty for a court to determine/verify if the agreement is to the best interests of the children.  However, (e)(1) says the court may verify it is in the best interests if a party to the agreement was a victim of family violence.

5. UMDA

a) Standard is whether or not it is unconscionable.  

b) Child agreements—Agreements regarding the children [support, visitation, custody] are not necessarily binding regardless of whether unconscionable.  The best interests standard must be considered. 
B. The Agreement  

1. Need to draft an agreement that is clear and unambiguous:  

a) Stewart v. Stewart [924](MO)

(1) Facts:  Agreement that Mom would sell the house when child was 18; but the agreement was a little unclear on whether the dad should get half of the house’s value as it was at the time of the agreement or at the time of sale

(2) Analysis: Court decided it was at the time of agreement (looked at the use of the word “current equity” and including the FMV at the time of the agreement) 

(3) RULE: The agreements express & implied terms will govern when the market value of the home will be determined.  The value will be determined by the context of the agreement.  
(a) Put in market value when the agreement is made.  
(b) Draft the agreement to define what "value" means & how it will be measured. 
(c)  Specify deductions, costs involved, when payment must be made, etc.
b) Things to include in the agreement:  
(1) How to determine market value: procedure

(a) Might have them agree on a mutually acceptable appraiser (or 1 by each and a 3rd that they agree on)

(2) Define "proper expenses" or deductions

(a) Brokers fees, closing costs, attorneys fees 
(3) Specify payment schedule

(4) What type:  cash

(a) Over time?

(b) What interest rate

(c) Is it secured by anything? 

2. Duress, Nondisclosure, and Misrepresentation

a) Hresko v. Hresko (page 933) 

(1) Intrinsic fraud:  “that which pertains to issues involved in the original action or where acts constituting fraud were, or could have been litigated therein” 

(a) Texas says that fraud in a property settlement is intrinsic fraud 

(2) Extrinsic fraud: “fraud which is collateral to the issues tried in the case where judgment is rendered;” actually prevents an adversarial trial 

(3) RULE: Extrinsic fraud is the only thing that will let you abandon a divorce decree
b) TX:  difference in hiding assets and misrepresentation of value of assets

(1) Misrepresentation: the spouse might agree to the settlement, but then say he got a bad deal and should be able to get out of agreement and have a new trial because of the lie.  
(a) Not going to happen

(b) Intrinsic Fraud
(i) Ex: hard to prove.  Lying about value of the property is perceived to be negligent and not grounds for party to be able to reopen the judgment/agreement
(2) Hidden property result would be different in TX than in a non-community property state.  Extrinsic Fraud
(a) If undivided community property is discovered, provision to petition for post-divorce division of community property 

(b) This would be a different result regardless of negligence! 

(3) TX:  although spouses are fiduciaries, that relationship stops once one files for divorce 

c)  TX-Bill of Review. Allows judgment to be reopened if due to fraud of one party and not negligence of the other party the party was kept from bringing a claim. It is generally difficult to get this review. Common claim: you misrepresented value of community estate so I want to reopen. Court would generally say that if the party could have reasonably found out themselves the divorce decree will not be reopened.

3. Terms must be fair

a) UMDA:  cannot be unconscionable; child support, visitation, and custody are not binding on the court 

b) In Texas, it must be “just and right”:  7.006

(1) Easier standard than prenups or agreements made during an intact marriage 
c) Bisque (CO)[932]

(1) CO is like TX, different rules apply to agreements before marriage breaks down

(2) Facts: agreement was procured by aggressive, persistent, overbearing W and agreement provided for disproportionate award

(3) RULE: Agreement between present spouses entered into attendant on separation or dissolution, agreement is treated as a separation agmt.
(4) Makes sense to more closely scrutinize agreements while marriage is breaking down than agreements before or during

(a) Have to show unconscionability here

4. Terms shouldn’t unreasonably encourage divorce 

5. Enforcement and modification of the agreement 

a) It is always modifiable (except for property)

b) The issue is that you have a decree and you have a contract, so do you have an action for breach of contract, not following the decree, or both? 

c) TEXAS:  154.124 Agreements for Child Support
(1) Parties may enter into a written agreement for support and for modification, including variations from the child support guidelines

(2) If the court thinks the agreement is in the child’s best interests, then they should issue an order in accordance with the agreement 

(3) If it is not in the best interest, then the court may request the parties to submit a revised agreement or the court may render another order 

(4) Terms of the agreement pertaining to child support in the order may be enforced by all remedies available for enforcement of a judgment (contempt) but are not enforceable as a contract unless provided for in the agreement.  

(5) Also, TFC 153.007 says 
(6) General Rule:  Support is always modifiable based on substantial changes in circumstances, TX created a conclusive presumption that the separation agreement is merged into the contract with provisions 153.007 & 154.124

d) Murphy v. Murphy (939)(DE)

(1) RULE: If an agreement is merely incorporated into the decree, then it retains its contractual character and the court does not have the power to modify the agreement.  But after merger, the contract no longer exists & the agreement may be modified. 
(2) BUT: Now this rule is changed in Delaware, even merged agreements keep their contractual nature 
(a) But the MAJORITY of states still follow the rule of this case 

(3) Not something we need to worry about in Texas 153.007 & 154.124
(a) Probably can still enforce K alimony

(i) Not sure about contractual support for college age children

(ii) Should have it funded and paid before reaching majority 

e) CONTEMPT: Usually available if the court orders something to be done, clearly and unambiguously and has the ability to do so

(1) Oedekoven v. Oedekoven [942](WY)

(a) Issues: Can a person be held in contempt for failing to pay support?

(b) Analysis: Only if the decree orders parties to comply can it be enforced by contempt. 

(c) RULE: It can’t be enforced by the contempt if the decree doesn’t have the following qualities: 

(i) Court has ordered someone to do something

(ii) Order must be clear and unambiguous

(iii) Defendant has the ability to perform

(iv) Defendant refuses to perform 

(2) Rule in Texas as well.
f) Waiver of Modification Right
(1) Can't have a waiver of modification right for custody:  public policy issue

(2) Ability to waive right to modify support:  less clear, though probably ok.
(3) Karon v. Karon:  This court modified even though the parties agreed not to  

(a) Arguments suggesting it should be enforceable:  they were represented by counsel, court approved it when they signed it, BARGAINING might compromise one issue to get another advantage.  Husband might have made some concession to the wife in exchange for her agreement to have it unmodifiable

(i) Then it would be a windfall to wife if we allowed her to back out of the bargain 

(4) No TX case on this issue

(5) UMDA RULE:  Waiver allowed for spousal support unless it is unconscionable.  No waiver of child support modification rights [306(b) & (f)]

C. ADR

1.  Mediation

a) Use of 3rd party to negotiate b/w the parties; this is a 3rd party neutral & is not binding

(1) Mediator only hopes to facilitate the agreement. 
(2) Possible to go through mediation and not reach an agreement

(3) Might be set aside if there is a significant misrepresentation of property

b) 6.602(c):  mediated agreement is final 

(1) Very risky to have a client go to mediation w/o a lawyer 

c) Most common ADR in TX 

d) Vitakis-Vachine
(1) RULE:  Mediation is generally binding if a settlement is signed—however, mediator misconduct can be the basis for a trial court refusing to enforce a settlement agreement reached during mediation.
(2) Oldham thinks this is rare and unlikely.

e) Another case

(1) H didn't disclose big bonus forthcoming in year of divorce

(2) W then wanted to back out of mediated agreement because of this 

(3) In TX:  mediated agreements are VERY difficult to get out of. 

(4) Court determine (in part) because husband warranted he had fully disclosed all property of which he was aware, that W could rescind.  

(5) Only case in TX like this

f) Sarcone in PC materials:  mediation and kids

(1) Made a distinction between arbitration and mediation:  153.0071

(a) Arbitration results are modifiable by best interest standard

(2) No independent judicial review based on mediation under that same statute.  

(a) Might say it is because parents both signed off in mediation, but arbitration is a 3rd party neutral's judgment  

2. Arbitration

a) Binding proceeding: arbiter looks at each of the parties and determine a winner

b) The role of the parties is just to present their information to (maybe) the agreed upon arbiter
c) Harvey [969]

(1) Court must determine independently whether the best interests of the children are served by an arbitrated agreement of custody.
(2)  THERE CAN'T BE binding arbitration regarding kids

d) Kelm [971]:  No arbitration for child custody/visitation, but maintenance & support ok.

e) Benefits:  Selection of the decision maker, convenient forum for hearing, procedural flexibility, speedy & less costly, final & binding

f) Detriments:  lack of discovery, NA of evidentiary & other rules, nonbinding nature of certain issues, lack of enforcement
3. Collaborative Law:  TX 6.603

a) Complete disclosure on both sides, and use a mediator for this

b) Not court situation, no discovery, agree to reach an informal settlement outside of court

c) If you can't reach an informal settlement, you have to get new lawyers 

d) Complicated rules about when to get out of the agreement:  difficult
e) On written agreement, you can conduct divorce under collaboration of law procedures

f) Collaborative law:  a procedure in which the parties and their counsel agree in writing to use their best efforts and make a good faith attempt to resolve their divorce on an agreed basis without resorting to judicial intervention except to have the court approve the settlement agreement, make the legal pronouncements, and sign the orders required by law to effectuate the agreement of the parties…the parties counsel may not serve as litigation counsel except to ask the court to approve the settlement agreement. 

g) A collaborative agreement must include provisions for: 

(1) Full and candid exchange of information between the parties and their attorneys as necessary to make a proper evaluation of the case. 

(2) Suspending court intervention in the dispute while the parties are using collaborative law procedures

(3) Hiring experts, as jointly agreed to be used in the procedure

(4) Withdrawal of all counsel involved in the collaborate law procedure if the collaborative law procedure does not result in settlement of the dispute; and 

(5) Other provisions as agreed to by the parties consistent with a good faith effort to collaboratively settle the matter. 

h) If the parties sign the agreement, you can’t go to court while it is ongoing
XXII. Taxation 

A. Taxation of married couples

1. History: 

a) Used to have to pay out separately, not as a marital unit:  advantageous when 1 person had high income, 2nd didn't they could split it and get in lower tax brackets.  This was not possible in non-comm property states. 

b) Now there is not usually a difference in community & non- community property states

2. Treated as one taxable entity 

3. If your incomes are really different, there is a basic tax advantage in being married

a) The more similar the incomes are, there is a disadvantage in being married (the marriage penalty) 

4. More likely to have a marriage bonus than penalty these days.

B. General Rules & Divorce
1. Tax status is determined as of December 31.  If divorce on 31, divorced for whole year, married on 31, married for whole year 

a) Plan your divorce based on this

b) Tax benefit for couples who only have 1 income:  may be wise to remain married through the end of the calendar year on tax perspective.  

c) Some things are lost when you reach certain income level:  hybrid car credit, deduction of educational costs, etc.  In these it might be useful to get divorced in the year to take those deductions (lower income spouse)

2. Taxable Income

a) W→ $10,000K/ mo

b) H→ $0

c) Divorce→ 12/1 

d) IRS uses law of the state in which they live.  They will say each party is making 5K a month in salary as result of comm. Property system.  He will have 55000 in community property income, W will have 55000 in community property, so she will earn another 10000, but there could be a tax liability on H even though he thinks he hasn't made any.
3.  Property division

a) You only owe taxes if a taxable event occurs

(1) One spouse can convey property to another spouse and that doesn’t give rise to any tax issues

(2) Divorce isn’t generally a taxable event 

b) A spouse who receives property pursuant to a divorce decree takes the transferor spouse’s basis. 

(1) Appreciated value property must be considered when comparing the value of the stock, home, etc compared to the cash offered.  

(2) HOWEVER, when that property is sold, capital gains tax will be assessed on the difference between the net sales price and the seller’s basis; low basis is thus worth less, after tax, than is high basis property.

c) The client who plans to sell appreciated property after divorce needs to be told that there will be tax liability at the time of sale.

d) Bill of review:  is the only way to open up property division decree 

4. Valuation example:  

a) Comparing value of things:  100K worth of stock, 100K in cash 

b) Cash is Cash?!  Spendable, no tax liability or benefit associated with it

c) Spouse who gets property that has a "basis" at divorce, gets the basis the spouses had in that property, which is normally the cost. 

d) Imagine a scenario where basis is 50K.  Stock is not worth 100K in actuality, because selling it day after divorce is a 50K capital gain which requires payment of taxes. 

(1) Could be reverse:  150K basis, and tax loss associated when you sell it for 100K.  

e) We need to know the value of the property and its basis.  If it has depreciated, then that is additional value, if it has appreciated, then that suggests a lower value.   

5. Pensions

a) The value of the pension payments are taxed to the recipient if the pension plan is covered by ERISA and the order requiring the payments is a qualified domestic relations order.

6. Sales of Primary Residence

a) After divorce. Each divorced spouse may exclude a gain of up to $250,000, as long as the house was the spouse’s primary residence for at least two of the last five years, and the spouse had not already used such exclusion within 2 years.

b) Before divorce. Spouses filing joint return may exclude $500,000.

7. Alimony 

a) Alimony is deductible from the taxable income of the payer and includable in the taxable income of the recipient. 

b) The IRS determination of whether something is alimony is based on principles set forth in IRC, not Family Code. You can manipulate it for tax purposes regardless of state law.  

(1) But, if you call it child support, the IRS will classify it as child support. 

c) Alimony has to stop upon death of recipient parent and it can't be "tied to a child"

(1) Way IRS determines that tie is whether obligation changes w/in 6 mo of child reaching majority. 
(2) Recapture:  lose tax benefit of it being alimony.  Makes short term payments more difficult to get alimony tax benefit.  

d) See page 980 for how to determine if something is alimony (cash or cash equivalent, payments requirements by agreement or divorce, cannot live in same house, ends at obligor’s death, cannot be fixed to a minor child)
8. Child Support
a) Child support is not deductible from the taxable income of the payer and not includable in the taxable income of the recipient.  [980]

b) TX. Parties can agree to pay contractual alimony even when court would not have power to order.
c) In some instances, it might make sense to call child support alimony because it is taxable to the receiving party who may have a lower income and qualify for a lower tax bracket, BUT it has to comply with the IRS definition of alimony in the Internal Revenue Code.  
9. Medical Expenses, Dependency Exemptions, Child Care and Earned Income Credits

a) General Rule:   Custodial parent is entitled to all deductions, exemptions and credits.

b) Benefits Paid on Behalf of Child:  Assigns tax benefits associated w/a child to the parent who has custody.

c) Child Care Credit:  Only the custodial parent can claim this credit.

d) Dependency Exemption:  The custodial parent is entitled to this exemption unless he/she agrees in writing to relinquish the exemption to the other parent

(1) It can be waived by PC in writing either annually or perpetually. Divorce judge does have authority to mandate such a waiver (in most J).

e) Tax/Education Credits. Only available to the parent w/the dependency exemption.

f) Exceptions
(1) Waiver. Custodial parent may waive in writing the right to those credits if he/she chooses to. Need to submit Form 8832 with return each year.

(2) Court order. Difference of opinion regarding court’s ability to order custodial parent to sign away the right to child credits.

(a) Majority. Court can order custodial parent to waive right to child credits.

(b) TX [Minority]. Court may not order custodial parent to waive right to child credits.

XXIII. Bankruptcy & Divorce 
A. Generally

1. Used to be that bankruptcy code made a distinction between property division and support obligation. 

a) If it was support obligation it couldn't be discharged in bankruptcy

b) If it was property division, it was automatically discharged in bankruptcy. 

2. Dennis Case

a) Made change in property divisions, only made it dischargeable if it was fair to do it in light of hardship to recipient and benefit to bankrupting person

b) Wife can discharge her property division obligations because she can't pay (in this case)

c) Still dischargeable but has to show more than just property division:  she can't pay and it is unfair. 

3. New law

a) More difficult to discharge any family law obligation in Ch. 7 bankruptcy

b) Distinction between division and support has gone away in large part. 

4. White v. White:  what happens if someone files for bankruptcy during divorce?
a) Normally all legal actions pertaining to bankruptcy are stayed, and you have to get permission to continue any litigation involving the bankrupt. 

b) Bankruptcy court can lift the automatic stay to let a proceeding go on in state court. 

(1) If file for bankruptcy while divorce is pending, the bankruptcy action stays all legal proceedings. So, must go to bankruptcy ct and lift the stay. Here, ct confronts how it might overcome a bankruptcy stay.

(2) Ct decides to lift the stay b/c does not want the bankruptcy code abused in a marital dispute. However, there is not a per se rule to lift stays in bankruptcy proceedings for divorce cases.

5. 2 Step process

a) You can discharge a property debt under bankruptcy, but not a support

b) Then you must determine that the debtor will benefit more than the one who will lose the property debt. 

 

XXIV. Modification & Enforcement of Support Awards

A. Modification of Support Awards

1. Everything is modifiable except property division! 

a) TFC 8.057: modification of spousal support requires a material and substantial change in the circumstances of either party 
(1) Chapter 8 does not apply to K alimony; when drafting such an agreement the effects of change should be allowed for in the language of the K.  

b) TFC 156.101:  modification of child support requires a material change and it would need to be in the best interests of the child 

(1) (a)(2) it has been 3 years since the order was rendered or last modified & the monthly amount of the child support award under the order differs by either 20% or $100 from the amount that would be awarded IAW child support guidelines.  

(a) Presumed that this would work for both increase & decrease.

c) Property division would require a bill of review.

2. Can't seek modification based on evidence of non-paternity

a) JIZ case [P285] - Motion to modify based on new evidence that he is not the biological father is really a challenge to paternity action, and must meet requirements of bill of review and not modification.

(1) Bill of review requires extrinsic fraud - not present here since this is exactly what goes to a paternity action

(2) Can't terminate parental rights under the statute b/c it also requires a best interests of the child to terminate paternity

3. What if the income of the obligor decreases/increases? 

a) Marriage of Meegan [993](CA):  H joins the priesthood 
(1) RULE: Spousal support modification—Most lenient approach—as long as the job change is in good faith, then we will let the obligor do whatever he wants
(2) Helpful here that H was still going to pay for the child support  
b) Harvey v. Robinson (996)(ME) [Minority view—strict]

(1) RULE: We must balance good faith with the interests of the children; The career choice of the obligor should take a back seat to the interests of the children (Dad had quit work and started med school, but kids would reach majority before he started having an income, so they wouldn’t benefit from increase)
c) In re Knott [S284] - Can't consider second wife's income when it was income from separate property and prenup made such income separate property

d) Robinson v. Tyson 

(1) Lawyer was representing the poor and had a lower salary…looked at the prevailing wage of lawyers in the community and the court agreed that he was under employed 

e) TEXAS:  154.066

(1) If the actual income of the obligor is significantly less than what the obligor could earn because of intentional unemployment or underemployment, the court may apply the support guidelines to the earning potential of the obligor 

f) Dubois v. Dubois [P291](Texas) 

(1) Analysis: We want evidence of intentional under employment—to avoid child support responsibilities; leaving a higher paying job for a lower paying job is not, in and of itself, sufficient evidence to support a finding of intentional underemployment.  

(2) RULE: In order for a court to find that a parent is intentionally underemployed or unemployed there must be evidence that the parent reduced his income for the purpose of decreasing child support payments.  There is no presumption that simply b/c a parent is no longer as lucratively employed as he was during his marriage, he is intentionally underemployed.  

(a) The requisite intent may be inferred from such circumstances as the parent's education, economic adversities, business reversals, business background, and earning potential.  

(b) BoP is on the obligee to show intentional underemployment/unemployment

g) Getting fired or laid off probably doesn’t cut it…

h) There is a problem in income share states where the mom wants to have another baby and quit working…courts disagree on whether is this under/unemployment 

4. What if the income of the obligor increases?    

a) In many states this would constitute a substantial and continuing change 

b) Some states have created a statutory presumption

c) But a lot of states mandate a showing of increased needs before you can rely on increased needs of child 

d) TFC 156.401(a)(1):  it has been 3 years since the order was rendered or last modified and the monthly amount of the child  support award under the order differs by either 20 percent or $100 from the amount that would be awarded in accordance with the child support guidelines.

(1) Assuming no contractual agreement between parties otherwise  
5. What if the recipient’s income increases? 

a) Carter v. Carter (page 1018)(Utah)

(1) RULE: The recipient’s income is only one thing to be considered in awarding alimony. Other factors below:

(a) But we don’t want to punish a recipient who goes out and gets a job 

(b) You must also consider other factors: the effect the court’s determination will have on each of the parties at present and also in the future; how the court’s ruling harmonizes with the underlying policy of the law and the affect on society. In this instance, the recipient’s alimony should be reduced, but not eliminated totally.

(2) Here the court reduced alimony to $100, but did not limit it completely. 

b) Some states will allow a significant decrease in the custodial parent’s income to be considered in modifying support modifications 

6. What if alimony recipient cohabitates? 

a) Taake v. Taake (1004)(WI)

(1) Modified support because the recipient cohabitated:  They held themselves out as married; very stable relationship, etc. 

(2) RULE: Cohabitation can be acknowledged as a change in circumstances affecting H’s responsibility to provide alimony & should be considered in whether to modify or terminate the alimony.
(3) Trial court:  this is a defacto marriage and the right to alimony has ended 
(4) WiSC:  Say the payments are suspended as long as the recipient is in this relationship, but if the situation changes again, he may be responsible for the alimony payments. 
b) TEXAS

(1) TFC 8.056—Cohabitation terminates support obligation if it is in a permanent place on a continuing, conjugal basis.

c) Different approaches: 

(1) Rebuttable presumption; possible change in circumstance, alimony terminates if cohab on a conjugal basis

(2) Analogize it to remarriage as long as partnership is stable

(3) Intermediate approach:  consider if the needs have changed as a result of the relationship 

7. What if recipient remarries? 

a) RULE: Generally alimony terminates on remarriage 

(1) TX follows majority rule

b) What if the cohabitant has substantial income, should child support be reduced? 

(1) In Texas, we have the argument that custodial parent has a 50% interest in the wages of the new spouse and that should be factored into child support process 

(a) But see 156.404:  court cannot add any portion of resources of a new spouse to the obligor or obligee in order to calculate child support 

(b) Court cannot subtract the needs of a new spouse or the dependent of the new spouse from the resources of the obligor or obligee in a suit for modification 

c) In re Nimmo (1013)(CO):  Court wouldn’t let obligor discover new spouse’s income, but he was able to discover obligee’s net income (which included gifts, etc. from the new spouse)
(1) Different than before:   recipient has an income, and they are in the form of the regular gifts from the spouse.   

d) TEXAS

(1) TFC 154.062:  Texas expressly includes regular gifts in net income from spouse as a resource to consider when determining the value of child support

e) General Rule:  Spouse's income is not included in child support value calculations.

f) Step-parent doesn’t have a duty to support! 

8. What if there are children born later? 

a) C/L Rule:  not used in considering the value of child support.
(1) If obligor requests reduced child support, courts traditionally denied because the new obligations were voluntary when the obligor knew of his existing child support obligations.   

b) Miller v. Tashie (1019)(GA)

(1) RULE: An increase in obligor’s income is not an absolute bar to modification and increased responsibility for the support of children not before the court is a relevant factor to be considered in obligor’s change of income and financial status 

c) The trend is to take into consideration the other family:  try to keep the households in commensurate situations.  
d) TEXAS:  TFC 154.129

(1) Texas says that you can use a different formula if the obligor has obligations to other children not in front of this court.  This is a lower percentage depending on the number of additional children whom the obligor has the duty to support. 
(2) Also see 154.128 for another formula
(3) NOTE:  This applies to biological children--not step children. 
(a) Step parents don’t have a legal obligation to support his step children, so it doesn’t fit into the formula.   
B. Enforcement of Support Obligations [child & spousal/alimony]
1. Incarceration 

a) Commonwealth v. Pouliot. It is not slavery or involuntary servitude to sentence obligor if he fails to perform his duty to support his family.

b) Child Support Recovery Act of 1992-Federal Law. Fines or imprisonment if obligor willfully fails to pay a past due support obligation w/respect to a child who resides in another State
2. Contempt:  Jail 
a) Criminal Contempt
b) Civil Contempt:  Used to create an incentive:  go to jail unless you pay w/n such a time period.  

3. TEXAS CHILD SUPPORT LIENS

a) TFC 157.311: Property to Which Lien Applies

(1) Attaches to pensions

(2) The only real thing that is exempt is the homestead

4. Wage Garnishment. Automatic wage withholding in IV-D cases is now required by federal law unless the support obligor can show “good cause.”

a) TEXAS

(1) TFC 158.001 General Rule:  Automatic wage withholding in IV-D cases is now required by federal law 

(2) TFC 158.002 Suspension:  unless the support obligor can show “good cause.”

5. License/Passport [1028] Suspension. Under state suspension rules, delinquency for a specified period may cause the obligor to lose any of various state licenses, including driver’s licenses and professional licenses.

a) TEXAS:  TFC 232.003
6. Defenses

a) No visitation [1030]

(1) General RULE: Child support cannot be linked to visitation in Texas

(a) Possibly if there was active concealment then in some J they will not permit an action for support in arrearages.  

(2) Independent obligations; if there is a visitation issue, the obligor has other remedies. TFC 154.011

b) Estoppel [1031]

(1) Issue. If parents make an agreement that the obligor will not have to pay support if visitation rights are waived and custodial parent then later attempts to collect past due support payments, should custodial parent be estopped?

(2) Views on Estoppel

(a) A few courts have held that the custodial parent is estopped, particularly if the obligor has changed his position in reliance on the agreement.

(b) Some courts have barred collection of past due support based on such an agreement, but permitted the custodial parent to retract his/her consent w/respect to future payments.

(c) Most courts, do not apply estoppel in this situation

c) Laches [1032] - not usually allowed

(1) Some courts have permitted a laches defense if the custodial parent has delayed seeking enforcement of past due support payments, particularly if the obligor has been prejudiced by the delay. However, most courts will not find delay.

(2) Some courts do not permit a laches defense in a child support obligation proceeding even if prejudice can be shown.

(3) The federal government now bars retroactive modification of child support.  

7. Settlements regarding arrearages 

a) Williams case:  parties reach an agreement concerning arrearages, and then mom sues years down the road anyway.  

(1) RULE: Statute and court doesn’t give parties the right to do this for less than 100% of the amount except under specific circumstances (allowing to hold in abeyance per Title IV-D agency requests)
(2) This is state and federal law:  have to have a court order.  

b) 157.262-63
(1) Even applies to arrearages that were believed to be past the statute but were now retroactively revived, so new law can be applied in that instance (157.005) 

8. SOL

a) TEXAS

(1) Old Rule: SOL starts 4 years after majority

(2) 157.005:  Until child reaches 28 [10 years past majority] or 10 years past termination of support order. Contempt remedy is 2 years after child reaches majority
b) AD Case [P300] - support became time barred in 1994 under TX law, but new law allows TX AG to enforce through admin writ which has no SOL. Ct reasoned that this was not a retroactive law because the obligation to pay always existed, just a new collection procedure
(1) Originally, thought to expire 4 years after child reached majority.  AG tried to enforce the arrearage that the obligor thought had been expired by SOL.  

(2) New Law:  extended the SOL, and would that be unconstitutional?  TXSC says NO.  

(3) Just added a remedy that is available to enforce pre-existing obligation 
c) Cade [P305] – Normal provision in Tex. Civ. Prac. & Rem. Code 34.001 applies:  executed within 10 years, oblige tries to enforce writ of execution on 27yo judgment.  AG may not have been under same SOL, but the wife brought it without AG as a named party.  
9. Beck [P306] - parties informally changed custody arrangement.

a) The parties change the custody arrangement without going to the court to formalize it.  What happens to support obligation during that period?  

b) Support abates while custodian gives up possession and control voluntarily

c) TFC 157.008 - parent in this situation should be given a credit for when the obligor had custody over and above what was contemplated when support was ordered, not clear on who has burden to obtain offset. 
(1) CS obligation is suspended during that period.  

