Con Law is about who decides and how do we know. It’s about standards, not rules

I. Standard of Review

a. Rational Basis – Easiest to meet; Ct will uphold govt action if 2 requirements are met

i. 1st criteria: State objective must be “legitimate” – very broad; practically any health, safety or general welfare is legit

ii. 2nd criteria: Must be a minimal “rational relation” b/w govt means and state objective – easy to satisfy; only if govt is arbitrary or irrational will link not be found

iii. This isn’t really much of a std at all – what state thought about, might have/could have thought about; what you thought about after the fact

iv. Burden = on individual challenging action

v. Usually applied w/ Dorm Commerce Clause; Substantive Due Process (if no fundamental right affected); Equal Protection (if no suspect classification or fund right); Contract Clause

b. Strict Scrutiny – Hardest to meet; Only satisfied if govt act satisfies 2 requirements

i. Compelling Govt Objective – objective needs to be compelling, not just legit

ii. Narrowly Tailored Means – Means of govt must be “necessary” to achieve compelling objective (tight fit b/w means and end)

1. There must be no less restrictive means that would achieve same objective

iii. Some SS is skeptical & rigorous (Cronson/Adarand), some is deferential (Koresmatsu/Grutter)

iv. Burden = govt must persuade act is Constitutional

v. Usually applied with Race (think @ what kind of race case it is); Sub Due Process & Fundamental Rights; Equal Protection Review; Freedom of Expression/Religion; Free Exercise Clause

c. Intermediate Scrutiny

i. Govt objective must be imp (1/2 way b/w legit & compelling)

ii. Means of govt must be “substantially related” to objective

iii. Burden = usually on govt

iv. Used with some Contracts Clause; Non-Content Based Free Expression; Semi-Suspect Equal Protection

II. Interpretative Methodologies

a. Textualism – read the text and see what it says

b. Originalism – The Constitution means what it meant when it was written (this theory isn’t widely used today)

i. Figure out what ratifiers/framers thought about your question and that’s the answer

ii. Original public meaning – what did avg. person at time think of the ?

iii. Reasonable person originalism – what did the reasonable person think?

c. Non-Originalism – You can argue for whatever you want; you aren’t bound by framers

d. Structure – Look at the structure of document to find answer

e. Precedent – Follow the case that came before b/c unsettling precedent unsettles peoples’ expectation

f. Tradition/History – Do a historical inquiry looking at what states have done

g. Consequentialism – If you rule a certain way, what are the consequences (Justice Breyer)

h. Pragmatism – What ruling promotes the public good (related to Consequentialism)

i. Ideology – What you do when the text or other methodologies don’t help; justices vote consistent with their beliefs and worldview

III. Powers of the 3 Federal Branches

a. Congress’ Main Powers

i. Regulate foreign and Interstate Commerce

ii. To Tax and Spend

iii. To regulate DC

iv. To Regulate and Dispose of Fed Property

v. Declare War and establish and fund armed forces

vi. Enforce Post Civil War Amendments

b. President

i. Execute the Laws (see they’re carried out)

ii. Commander in Chief of armed forces (direct & leads army, but cant declare war)

iii. Make treaties (w/ 2/3 Senate approval) and appoint ambassadors

iv. Control foreign policy (somewhat implied)

v. Appoint federal officers & issue pardons

vi. Veto laws passed by either House (but veto can be overridden by 2/3 majority of each house)

c. Judiciary – decide “cases or controversies” that fall w/in fed judiciary pwr

IV. Power of Judicial Review

a. Basics

i. Art III never expressly grants federal courts the power to review the constitutionality of federal/state laws

b. Marbury v. Madison (1803) – Does C give SC authority to review acts of Congress & declare them void? Yes

i. Rule = SC has pwr, implied from Art. VI §2 of C to review Congress

1. This case buttressed the Judicial branch’s pwr, equalizing it with leg & executive

2. Single most imp decision in const law b/c it established auth of judiciary to review const of executive & legislative acts

ii. Does Marbury have right to mandamus (Yes, its signed & sealed)

iii. Does M have a remedy? (Yes, b/c his right was violated under law)

iv. Can ct issue the mandamus (Constitutionality of §13 of Judiciary Act); Ct says no b/c SC needs original J & its not here

1. Congress cannot increase the SC’s original jurisdiction

v. **Dicta of case is most important

1. If law conflicts with C, C must rule

2. “Govt of US is govt of laws, not of men”; i.e., no person, not even prez, is above the law

vi. Marshall’s main arguments:

1. C imposes limits on govt pwrs & these limits are meaningless unless subject to judicial enforcement

2. Its inherent to judicial role to decided const of laws it applies

3. Ct’s authority to decide cases arising under C implies the pwr to declare unconst laws conflicting with C

4. Judges take an oath to support C & they would violate it if they enforced unconst laws

5. Review is appropriate b/c C is “supreme law of land”

vii. How we operate today all flows from Marbury

c. Martin v. Hunter’s Lessee (1816) [p.17] – SC review of state court judgments

i. Take away = SC should have final say on fed matters of st ct decisions

ii. State ct decisions can be reviewed b/c the “absolute right of decision must rest somewhere”

1. C is based on recognition that “state attachments/interests/prejudices” can obstruct regular administration of justice

iii. SC judges swear in their oath the support the C, so any st court decision that fed govt deems to violate C should be subject to SC review

iv. SC review of st decisions will lead to uniformity in decisions of fed law

d. Cooper v. Aaron (1958) [p.20] – SC can review state laws & actions of state officials

i. Facts: federal ct orders desegregation of Little Rock schools; state disobeys b/c of fears of violence & a claim its not bound to comply with the judicial decree

       ii.
Held: SC can review state laws & state official actions
ii. SC cites supremacy cl, Marbury (SC is “supreme in exposition of the law of the C”)

iii. Ct basically says, “when we rule, it’s the final decision on that issue, not just that case.”

1. This gives a lot of pwr to fed ct & SC basically grants this pwr to itself (troubling?)

V. Political Restraints on the Court – is SC supreme? (not just judicial review)

a. Budget – Congress sets SC budget ever year

i. Can be political restraint, but usually Congress wont underfund

b. Nomination & Confirmation – pres nominates justices & Senate confirms

i. Puts political influence on ct

ii. Robert Bork = Reagan nominee that was rejected after Congress asked about C views (normally nominees wont answer these ?s)

c. Impeachment (Art. III, Sec. 4)

i. For “high crimes & misdemeanors”, but this can basically mean whatever a majority of the House thinks it is at given moment

ii. Senate has check on House pwr to impeach b/c it convicts

d. Strip Ct of jurisdiction – (Art. III, Sec. 2)

i. Congress can set Ct’s jurisdiction

ii. Very controversial b/c this is raw political pwr

e. Article V Amendment Process

i. Not common, but can happen

f. FDR’s Court Packing Plan

VI. Case & Controversy Requirements (Justiciability) – Standing, Mootness, Ripeness

a. Basics

i. These doctrines determine what matters can be heard by fed courts

ii. Each doctrine was created & articulated by SC & are closely tied to separation of powers

iii. Policies of Justiciability – these all must be balanced against need for review

1. Defines judicial role & determines when its appropriate for fed cts to review

2. Conserves judicial resources, allowing fed cts to focus on matters most deserving of review

3. Intended to improve judicial decision making by providing cts with concrete controversies

4. Promote fairness by generally preventing fed cts from adjudicating rights of those who aren’t party to suit

5. **Its at least equally as imp that doctrines not prevent fed cts from performing their function in upholding the C

b. Art III Standing – requires P must have actual case/controversy (prevents cts from issuing advisory opinions)

i. P must show:

1. Injury in fact – this is loosely applied, doesn’t have to be economic harm (key to requiring injury is to ensure there’s actual dispute)

2. If injury not already suffered, then harm must be imminent (probable, concrete harm)

a. (In EP cases, harm is denial of ability to compete evenly)

3. That its likely that injury will be redressed by a decision in P’s favor

a. Some argue that this is manipulable by courts based on their view of a case’s merits

4. Harm needs to be “individuated” – cant be same harm suffered by every citizen or every taxpayer

5. Casual connection (D must have caused injury to P)

a. Manipulable?

ii. Standing generally keeps 2 kinds of cases out of the court 

1. Non-individuated harm – P’s harm is no diff than that suffered by large # of people not before the court (i.e., P’s connection with suit is as a “citizen” or “taxpayer”)

2. 3rd Party Rights – rights claimed to be violated are not rights of P but of 3rd parties

iii. Standing is way for ct to “punt” cases that will be hard to decide on the merits

1. Its also a gatekeeping function

iv. Ct can raise standing on its own, parties don’t have to raise

c. Prudential Standing – this is subject to a Congressional override

i. No 3rd party standing (a P may only assert his rights, not others’)

1. 4 exceptions

a. Substantial obstacles to 3rd party asserting his/her rights & there’s reason to think advocate will effectively represent the interest of 3rd party

b. When there is a close relt b/w the advocate & 3rd party, usually when P is part of 3rd party’s const protected activity

c. Overbreadth doctrine – you can challenge on ground that it violates 1st A rights of 3rd parties, but overbreadth must be substantial

d. Association/organization can sue based on injuries to itself or members

ii. No generalized grievances (shared in substantially equal measure by all or a large class of citizens); i.e., as citizen/taxpayer

1. Frothingham v. Mellon – Ct refuses to hear taxpayer’s action to enjoin Sec of Treasury from making conditional grants to state programs to reduce infant mortality

a. Ct: interest of fed taxpayer in monies of treasury is shared w/ millions, is minute & indeterminable

2. Flast v. Cohen – Ct allows taxpayer challenge to Establishment Clause on grds of fed statute granting aid to religious schools

a. Ct limits case to govt action under spending clause (inapplicable to in-kind prop transfer)

3. Hein v. Freedom From Religion Fnd – further limits Flast to challenges brought under Est. Clause against expenditures made “pursuant to express congressional mandate & specific cong appropriation”

a. Its inapplicable to expenditures of executive branch funds on faith-based initiatives

4. U.S. v. Richardson – Ct says citizens/taxpayers don’t have stding to claim law keeping CIA expenditures secret violates Statement of Account Cl

5. Schlesinger v. Reservists Committee to Stop the War – past/present members of reserves lack stding to challenge membership of members of Congress in the reserves as violating Incompatibility Clause
iii. Cases must fall w/in zone of interests protected by statute or C provision

1. P suing pursuant to statutory provision must show he’s part of the group intended to benefit from the law

2. This mostly comes up with admin agencies

iv. **Diff here with Art III Standing is that the ct can decide on its own not to hear a prudential standing case

d. Standing Cases

i. Lujan v. Defenders of Wildlife [p.32]

1. Facts: P claim that US’ failure to comply w/ Endangered Species Act abroad increases rate of extinction

2. Held: No standing for P b/c they couldn’t show a sufficient likelihood that they’d be injured in future by destruction of species abroad

a. That women had visited in past proves nothing & desire to return “someday” is insufficient w/o concrete plans

b. Also, invalidating new regulation mite not change govt behavior

3. Take away = future/possible harm isn’t enough; P must show imminent harm/injury

4. Individuals cannot bring “public interest” suits claiming that the govt is harming public interest (b/c this would allow Congress to give presidential pwr to SC to execute statutes; weaken presidency)

ii. Massachusetts v. EPA [p.37]

1. States as entities can have standing if injuries are to state

iii. Elk Grove Unified School Dist v. Newdow – N has no standing to bring suit on behalf of daughter that “under God” in pledge of allegiance constitutes endorsement of religion & violates Est Cl of 1st A

e. Mootness – Is this still a live dispute? (applies to all stages of litigation, even app)

i. If events subsequent to filing resolve the dispute, then moot

1. Any change in facts that resolves controversy renders it moot

ii. DeFunis v. Odegaard – lawsuit by law student challenging affirm action

1. Trial ct issues injunction for him to attend during litigation

2. He’s 3L by time case reaches SC& so its moot, he doesn’t have any harm

iii. This and ripeness are not as much about logic as about how justices want to deal with case

iv. Exceptions

1. Issue is “capable of repetition, yet evading review” – If a diff person could be harmed in same way by D but his case would also become moot before review possible (Roe v. Wade)

a. Must be reasonable that injury could happen again to D

b. Must be injury inherently limited in duration so as to always be moot before reaching court

2. Voluntary Cessation by D – D voluntarily ceases conduct P is complaining about

3. Collateral Consequences – there are still collateral consequences adverse to D (crim D who is done with sentence by time case reaches court will still have effects of conviction later, jobs, voting etc)

4. Properly certified class action suits

f. Ripeness – “premature adjudication”; you cant bring a suit about something you think will happen in the future

i. This doctrine helps to determine when review is appropriate by separating matters that are premature for review b/c of speculative injury

ii. Reasonable probability of specific future harm is good enuf to be ripe

1. Harm can not be speculative

iii. Ct generally looks to 2 factors to determine ripeness & has great deal of discretion

1. Hardship to parties of w/holding review – more P can show substantial hardship to a denial of review, more likely ripe

a. For example, collateral injuries

2. Fitness of issue for judicial decision – if a ? is more of a purely legal issue that doesn’t depend on specific facts, more likely ripe

iv. Poe v. Ullman – suit challenging state prohibition of contraception

1. Ct says P hasn’t been threatened w/ prosecution so case isn’t ripe

a. Only 1 prosecution under law in 80 years, so no immediacy

VII. Political Questions – Ct cant litigate political ?s

a. Categories of PQs – if it fits into any category it’s a PQ

i. Textually demonstrable Constitutional commitment of issue to coordinate political dept

ii. Lack of judicially discoverable or manageable stds (this is up to ct’s discretion)

iii. Policy determination by ct of kind clearly for nonjudicial discretion

iv. Expression of lack of respect for other branch

v. Unquestioning adherence to political decision already made

vi. Potential embarrassment from various pronouncements of 1 question

b. Policy Justifications

i. Allows fed judiciary to avoid controversial const ? & limits ct’s role in democratic society

ii. Allocates decisions to be branches of govt that have superior expertise in particular areas

iii. Fed ct’s self-interest disqualifies them from ruling on certain issues

iv. Justified on sep of pwrs grounds to minimize intrusion to other branches

c. Baker v Carr [p.50] – TN voters want reapportionment of Gen Assembly

i. SC lays out PQ categories, says this isn’t PQ

ii. Rule = just b/c suit seeks protection of political right doesn’t mean it’s a political ?

iii. Opponents to case say there’s not a fed issue here, its about state govt

1. Court doesn’t have pwr to judge state’s political sitch from C

d. Nixon v. U.S. [p.57]

i. Facts: Judge Nixon impeached & claims that C process wasn’t followed b/c only a committee held a hearing, not entire Senate

ii. Held: There’s a C textual commitment of impeachment proceedings to Senate

1. Ct says the framers deliberately separated the branches here to avoid bias

2. Also, impeach is only legislative check on judiciary

iii. Rule = an action is nonjusticiable where there is a textual C commitment of the issue to another branch of govt (here C says impeachment was to be handled by Senate

iv. Souter Concurrence – If Senate acted in way that seriously threatened its integrity (i.e., deciding on coin toss) judicial interference might be OK

VIII. Nations & States in the Federal System

a. McCullough v. Maryland [p.63] – Seminal case defining scope of fed pwr & its relationship to state govt

i. Facts: MD taxes the Bank of US, argues that pwr to make bank isn’t expressly given in C so govt cant do it (based on 10th A)

ii. Rules

1. Certain federal pwrs, giving Congress the discretion & pwr to choose & enact the means to perform the duties imposed upon it can be implied from the Ness & Prop Cl

2. The C & the laws made pursuant to it are supreme & control the constitutions & laws of the states

iii. Issue 1 = is making bank Constitutional?

1. Yes - Marshall says fed pwr/C comes from the people (not states); sovereignty rests in the people

a. Interesting – language of Art VII explicitly says states ratified C, not people

2. Marshall says history justifies the constutionality of bank

a. History argument comes up a lot in SC arguments, even today

3. Congress can choose any method not prohibited by C to carry out its pwrs (“this is a constitution we are expounding”)

a. This is VERY broad expansion of congressional authority

b. Marshall said this even before addressing N&P clause

4. Via N&P Clause, the same applies

a. “Necessary” has a broad interpretation here (“useful & desirable”) not the restrictive interpretation it has in strict scrutiny context

5. **If ends are legit (raising $ for country) and means are appropriate (notice, NOT necessary), its Constitutional

a. Grants broad pwr to Congress in carrying out enum pwrs
6. Ct says that b/c the 10th A doesn’t use “expressly delegated” gives Congress the pwr to do more, actually is a limit on state pwr

iv. Issue 2 = can state tax the bank?

1. NO, Ct says C and fed laws are supreme so states cant tax (“pwr to tax is pwr to destroy”)

2. If states could tax fed, people wont be able to trust govt b/c it could be controlled by state

3. **Ct also says C is long-term doc, an outline. Its vague & designed to adapt with time (“It is a C we’re expounding”)

4. Ct uses “letter & spirit” of C (you don’t have to look only at text, you can go farther to spirit of doc)

a. Allows congress to aggressively go after the means they want to impose

b. U.S. Term Limits v. Thornton (1995) – Ark wants to add add’l restrictions to U.S. Congressional terms

i. Rule = states cant limit terms of Congress members

ii. Ct says pwr to add qualifications isn’t reserved by states in 10th A b/c 10th only “reserves what already existed” (this pwr didn’t exist before C, so it wasn’t reserved)

iii. CT also says framers wanted Congress to rep all people, not the states (adding qual makes it more about the states)

iv. Thomas Dissent – if C doesn’t mention the issue, states are free to do it

1. States retain and political identity even as members of the nation

2. This goes back to the rejected argument from Marbury

IX. Pre-New Deal Commerce Power – Art 1, Sec. 8, Cl 3 – Congress’ pwr to “regulate Commerce among the several states”

a. CC Basics

i. CC has been focus of most of SC decisions that consider the scope of congressional pwr and federalism

ii. In this era, ct considers 3 main questions

1. What is commerce?

2. What does “among the several states mean?”

3. Does 10th A limit Congressional CC action?
b. Gibbons v. Ogden (1824) – Expansive view of the CC

i. Facts: fed law authorizes Gibbons to operate ferry in NY but NY law grants a monopoly to certain companies

1. Held, state monopoly is preempted by fed law (monopoly is impermissible restriction on IC)

ii. Ct defines “commerce” as “traffic & intercourse”

1. Therefore it includes all phases of biz, including navigation

iii. “Among the states” = intermingled with

1. “Commerce among the states cannot stop at the external boundary line of each state, but may be introduced into the interior”

2. This still contains a restriction that more than 1 state must be involved (completely internal commerce of state is reserved to state regulations)

3. This definition requires line drawing & case-by-case inquiry

iv. “Regulate” = pwr to prescribe the rule by which commerce is to be governed

v. State Sovereignty Issue

1. Under CC, Congress has complete authority to regulate commerce among the states (i.e. it can regulate as if there were no state govts at all)

2. Sole check on Congress is political process

3. Ct rejected this view from late 19th cent. to 1937 but has returned to it in 1990s.

c. 4 Tests emerged in this period [p.84-9]

i. Indirect/Direct Test – is commerce directly or indirectly affected?

1. Commerce isn’t part of manufacture

2. E.C. Knight – regulation of commerce applies to subjects of commerce & not matters of internal police

a. Contracts, combinations, conspiracies to control domestic enterprise in manufacture, agriculture, mining, production, raise/lower prices, might restrain trade, but restraint is indirect

ii. Substantial Economic Effects Test – comm. pwr embraces the right to control all matters having such a close & substantial relation to interstate traffic

1. Intrastate activities cant be means of injury to related interstate activities

2. This emphasizes practical physical/economic effects of regulated activities

3. Shreveport Rate Case (below)

iii. Steam of Commerce Test – local activities can be reg b/c they can be view themselves as being “in commerce” or as integral part of “current of commerce”

1. Swift v. U.S. 

iv. Federal Police Regulation – lottery tix, bad eggs, the Mann Act

1. Commerce clause is used to deal w/ probs of morality & criminality

X. Commerce Clause from 1887 to 1937
a. Basics – Ct was very committed to laissez faire economics & strongly opposed to govt regulation

i. For the 1st time ct strongly used judicial review to invalidate fed & state laws

ii. Ct had duel federalist view (idea that fed & state govt are separate sovereigns) & it was ct’s role to protect states by enforcing C to protect activities reserved to states

iii. 3 Important doctrines during this period

1. Narrow def of commerce – its only 1 stage of business distinct from mining, manufacturing or production

2. Restrictive def of “among the states” – Congress can only regulate when there’s a substantial (i.e., direct) effect on IC

a. But ct doesn’t set out a distinct line b/w direct & non

3. 10th A reserves zone of activities to states & any federal law that invades zone is unconst.

b. U.S. v. E.C. Knight (1895) – very restrictive def of commerce

i. Facts: Ct holds Sherman Antitrust Act cant be used to stop a monopoly in sugar production

ii. Ct says federal law cant be applied b/c monopoly was in production, which isn’t commerce (affect on commerce is only “indirect”)

iii. This distinction is needed to preserve the activities reserved to states

c. Shreveport Rate Case – Requires a direct effect on IC

i. Facts: Interstates Commerce Commission can require RR to charge the same rate for shipments to Marshall, TX from either LA or TX

ii. Ct: “Congress can prevent the common instrumentalities of interstate & intrastate commercial intercourse from being used in their intrastate operations to the injury of IC”

iii. **Distinction b/w indirect & direct effect is inherently hard to draw

d. Swift & Co. v. U.S. – Ct upholds Sherman Antitrust Act to prevent an agreement among meat dealers to fix the price at which they would purchase meat from stockyards

i. Stockyard was only intrastate, but Ct says it’s merely a stopping point for the cattle.

ii. **This is where stream of commerce came in (sometimes used to determine if an activity was among the states)

1. Stockyards were in a “current of commerce among the states”
e. Hammer v. Dagenhart (Child Labor Case) (1918) [p.89] – most significant decision to use 10th A to limit fed power

i. Facts: Congress wants to exclude products of child labor from interstate commerce

1. Argument also is that allowing child labor creates unfair competition (states that don’t use it will be disadvantaged)

ii. Ct says rule is unconst. b/c it attempts to reg production, which is reserved to states

1. Even if you intend to ship to other states it still isn’t subject to reg by fed govt

iii. Ct says Congress doesn’t have pwr to prevent competition b/w states 

iv. Congressional motive in passing statute doesn’t matter

v. Dissent = Congress can be concerned with the “products of ruined lives” & goods sent across state lines

1. When these goods are shipped, reg must be enforced

f. The Lottery Case – contrast with Hammer v. Dagenhart

i. Facts: Ct upholds fed law prohibiting interstate shipment of lotto tix

ii. Ct says pwr to regulate includes ability to prohibit items from being in IC

1. Ct doesn’t give consistent def of what is in zone of activities that’s reserved to states

iii. Perhaps distinction from Hammer is that conservative court was more willing to defer to moral regulations than economic ones

XI. Post New Deal Commerce Clause

a. Basics

i. Ct’s expansive approach to CC puts almost nothing beyond the reach of Congress

b. NLRB v J&L Steel Corp. (1937) [p.97] – BRIGHT LINE policy change in CC after New Deal

i. Rule = Congress has pwr under CC to regulate any activity, even intrastate production, if the activity has an appreciable effect, either direct or indirect, on interstate commerce

ii. Facts: Nat’l Labor Relations Act is designed to give employees rights to bargain collectively, prohibit unfair labor practices & union discrimination

1. Law contains detailed findings on relationship b/c labor activity & commerce

2. J&L fires 10 employees for union activity & they bring suit under Act

iii. Ct says J&L Steel is clearly part of IC; it is 4th largest producer of steel in US

iv. Ct says acts that burden IC are w/in fed pwr even if it arises from labor dispute (such actions are “subst. related” to IC)

1. Pwr to regulate is pwr to enact “all appropriate legislation” for IC’s “production & advancement”

v. **Criteria = the effect on commerce, not the source of the injurious activity

vi. **Test = if acts have “close and substantial relation to IC”

1. Here, employee organizations are essential for industry peace & so can be regulated

vii. Dissent = 10 fired out of 10K is too remote a connection to IC; concern is if you can reach something this small you can reach anything

1. Ruling restricts state rights, how owners run biz

c. U.S. v. Darby [p.98] – overrules Hammer in light of J&L Steel
i. Rule = Congress has pwr to regulate hours/wages of workers engaged in production of goods destined for interstate comm. & can prohibit interstate shipment of goods that violate wage/hour provisions

ii. Facts: Fair Labor & Stds Act prohibits shipment in IC of goods made by employees paid less than prescribed min wage

iii. Ct says Congress can exclude from comm. articles that are immoral, including goods produced in substandard labor conditions

1. This means Congress can control production by regulating shipments in IC

iv. Ct rejects that 10th A limits Congress’ pwr – a law is const so long as it is w/in the scope of Congress’ power

1. 10th A wont be used by judiciary to invalidate laws

d. Wickard v. Filburn (1942) [p.102] – homegrown wheat case

i. Facts: Wickard grows 461 bushels, more than his allotment of 222. Extra bushels are for home use. He’s fined $117

ii. Ct uses aggregation principle to let Congress reg the farmer’s homegrown wheat

1. Even tho the effect of Wickard’s wheat is negligible on IC, Congress can reg b/c homegrown wheat cumulatively has a substantial effect

iii. Ct says farmers eating their own wheat could affect mkt, even tho no proof is offered

iv. VERY broad application of CC

e. Heart of Atlanta v. U.S. – Ct upholds Civil Rights Act on basis of CC

i. Facts: hotel has 216 rooms, 75% registered to out-of-state guests; hotel refuses to serve blacks

ii. Ct says only questions are

1. If Congress had rational basis for finding racial discrimination by hotel affected commerce

2. If so, whether the means selected to eliminate evil are reasonable
f. Katzenbach v. McClung (1964) – Ollie’s BBQ purchased $70K in meat from local supplier who had purchased it out of state

i. Owner wanted to serve blacks only at take out window; Ct uses CC to say No

ii. Ct says Congress rationally concluded that discrimination by restaurants cumulatively have effect on IC

g. Perez v. U.S. (1971) [p.106] – Title II of Consumer Credit Protection Act prohibits loan sharking activities

i. Ct says its rational for Congress to think intrastate loan sharking had sufficient effect on IC

1. Particularized findings are not required for a law to be upheld

ii. Intrastate loan shark directly affects interstate & foreign commerce

iii. Ct says loan sharking is part of organized crime affecting all citizens

XII. Rehnquist Court & Commerce Clause

a. U.S. v. Lopez (1995; 5-4 decision) [p.107] – Gun Free School Zone Act of 1990 prevents possessing firearm tin school zone 

i. Facts: govt argues guns in school zone mite cause violent crime, which would reduce people’s willingness to travel, and threaten education environment, which would affect economy

ii. Ct says law is not substantially related to IC & identifies the 3 areas Congress may regulate

1. Channels of IC

2. Instrumentalities of IC

3. Activities with substantial relation to IC

iii. Ct says nothing in act limits its application to guns that were actually part of IC

iv. Ct says to allow Congress to reg would give it general police pwr

1. State’s reasoning wouldn’t place any limits on fed pwr

a. State argued violence would hurt educational environment & thus economy, plus reduce willingness to travel

v. Ct takes a federalist view here

vi. Thomas Concurrence – wants to return to pre-New Deal restrictions on CC

b. U.S. v. Morrison (2000; 5-4) [p.116] – Violence Against Women Act of 1994

i. Rule = CC reg on intrastate activity can only be upheld where reg activity is economic in nature

ii. Congressional findings show gender violence costs US billions a year (economic affect)

iii. Ct says the Congressional findings alone aren’t sufficient support; this is local issue

1. “Simply b/c Congress may conclude that a particular activity substantially affects IC does not ness make it so”

iv. Ct says Congress here is trying to regulate noneconomic issues that have been traditionally left to states

1. Upholding this statute would lead to too lrg a scope of fed pwr

v. Gender motivated crimes aren’t economic activity

1. Ct says Congress cant reg noneconomic violent crime based solely on aggregate effects on IC

vi. Dissent = many states wanted law b/c wanted govt to foot bill for prosecuting

1. Stresses need for judicial deference to Congress; ct should only review rationality of Congress’ actions

c. **Gonzales v. Raich (2005) [p.119] – homegrown pot case

i. CA Compassionate Use Act of 1996 vs. Fed Controlled Substances Act

ii. Ct says D cant use homegrown pot medicinally due to aggregate effects

iii. Congress can reg intrastate activity that is not itself commercial

iv. **Intrastate production of a commodity sold in IC is economic activity & thus substantial effect can be based on cumulative effects

v. Scalia’s N&P Cl argument

1. Activities that sub affect IC are not themselves part of IC, so support cant come from CC alone

2. When ness to make a reg of IC effective, Congress can reg even intrastate activities that do not themselves sub affect IC

3. Question is “whether means chosen are reasonably adapted to attainment of legit end under CC”

vi. Dissent = states are laboratories; use of med pot has no commercial character

1. Outlawing might even worsen illegal mkt b/c people will try to get illegally

vii. Thinking Points

1. If this wasn’t pot, would it have come out differently?

a. Some say yes; Ct has said you cant pile “inference on inference,” but that is what its allowing Congress to do here

2. Was there a rational basis for CSA’s ban? Think about connection with Wickard
XIII. Federalism Based Limits on Commerce Power

a. NY v. US (1991) [p.134] – Low-level Radioactive Waste Policy Amendment Act offers monetary & access incentives & a “take title” provision

i. Rule = Fed govt cannot order state govt to enact particular legislation (take title is unconst.)

ii. Most states had gotten together & asked Congress to pass it

iii. Ct says Congress cant commandeer state leg process by directly compelling states to enforce a fed reg

1. Forcing states to take title is diff than offering econ motivation

2. Forcing takes accountability away from both fed & state officials (local state govt is blamed by pop for a policy they had no part in & feds have no accountability)

iv. Dissent – cooperative federalism (states agreed to this)

b. Nat’l League of Cities v. usery [p.128] – Fair Labor Stds Act extends min wage & max hour provisions to state govt employees

i. Ct says extension is unconstitutional – Congress cannot withdraw from states the authority to make fundamental employment decisions

ii. This is later overruled by Garcia

c. Garcia [p.129] – municipal transit authority is subject to min wage & overtime requirements of FLSA

i. Ct says effort to define “traditional govt functions” that were free from fed reg is “unworkable”

ii. No rule of state immunity from fed reg that turns on judicial appraisal of whether govt function is “traditional”

iii. State interests are best protected by procedural safeguards of fed system, not judicially created limits on fed pwr

d. Printz v. U.S. [p.139] – cl in Brady Handgun Act compelled local officials to enforce act

i. Rule = fed govt cannot compel states to enact or administer a fed regulatory program

ii. States are autonomous, not mere instrumentalities of fed govt

iii. Under C, it is prez pwr to enforce fed law; Congress cant strip him of this pwr

e. 11th A & State Sovereign Immunity: “Judicial pwr of US shall not be construed to extend to any suit in law & equity, commenced or prosecuted against 1 of the states by citizens of another state or foreign state”

i. Hans v Louisiana – 11th applies to fed ct’s federal question & diversity J

ii. Ex Parte Young – fed court against state officials are permissible

iii. Fitzpatrick v Bitzer – Congress can abrogate by unmistakably clear lang state immunity via 14th A §5 pwr

iv. Seminole Tribe v Florida – Congress cant abrogate state immunity under comm. pwr, state must consent to suit

v. Alden v. Maine – (5-4 vote) bar to state sovereign immunity applies to fed actions brought in state cts

1. But states are still subject to fed govt suits, injunction suits against st officials, section 5 actions, and conditional fed spending

vi. FMC v. South Carolina State Ports Authority – sovereign immunity defense applied to fed admin agency proceedings

XIV. Taxing Power – Art I, Sec 8, Cl 1

a. Basics

i. Power to tax & spend is one of the most imp congressional pwr

ii. Congress has expansive pwr to spend for general welfare so long as it doesn’t violate another C provision

iii. Congress can impose conditions on grants to state/local govts so long as conditions relate to purpose of spending and are clearly stated

b. Child Labor Tax Case (Bailey v. Drexel Furniture) [p. 151] – federal tax on companies that ship goods made by child labor in IC

i. Rule = law passed by Congress under pretext of executing its pwrs, but which is for the accomplishment of objects not w/in congressional pwr is unconst.

ii. Ct distinguishes b/c tax & penalty

1. Tax might have “incidental” regulatory effects, but tax is unconst when it “loses its character as such and becomes a mere penalty with characteristics of regulation & punishment”

iii. Ct says revenue production is OK; Mere regulation is not OK

1. For this you need to look at primary v. incidental motives

iv. If you can prove something is a penalty, its unconsti

1. Prob is, how can you prove? Its really just an argument

v. Theory is that Congress has pwr to tax, but if level of tax is excessive, it’s a penalty (but what is excessive?)

XV. Spending Power

a. U.S. v. Butler [p.156] – Agricultural Adjustment Act of 1933 sought to stabilize production of agriculture by offering subsidies to farmers to limit their crops

i. Rule = Congress cant accomplish prohibited ends (i.e., regulation of purely state matters) under pretext of spending power

ii. Ct considers debate on Madisonian v. Hamiltonian views on spending pwr

1. Madison – Congress was limited to taxing/spending to carry out other powers specifically granted in Art 1

2. Hamilton – Congress can tax/spend for any purpose it believes serves the general welfare as long as it didn’t violate another C provision

a. Ct chooses Hamilton

iii. Ct says agriculture production reg is reserved to states so it’s a 10th A violation

iv. Fed reg isn’t voluntary its coercion b/c if the farmers don’t go along with it, they will go out of biz

1. But line b/w coercion & cooperation is in flux

v. Dissent – “threat of loss, not hope of gain” is essence of economic coercion

b. South Dakota v. Dole [p.162] – Congress passes law w/holds 5% of fed hw funds to states with min drinking age of less than 21 

i. Modern 4 part test of Spending Pwr (must meet all 4 parts)

1. Spending must be in pursuit of gen welfare

2. Unambiguous stmt of funding conditions

3. Conditions must be related to fed interest in specific natl program or project

4. Conditional fed grants may be independently barred by other const. provisions (like in Butler)

ii. Ct allows Cong to use spending pwr to encourage a uniform drinking age

1. Condition imposed by Congress here is directly related to one of the main purposes behind fed hw $$ (i.e., safety)

2. General welfare = highway safety

iii. Ct says withholding 5% of funds isn’t coercive b/c small amt

1. This is “relatively mild encouragement”

XVI. War & Treaty Power

a. Basics

i. Pres has power to “by & with advice & consent of Senate, to make treaties provided 2/3 of the Senators present concur”

ii. In many ways C is invitation to struggle over pwr to declare war

1. Art 1 gives Congress pwr to declare war & authority to raise & support the army/navy

2. Art 2 makes president commander-in-chief

iii. In discussing congressional war power, there’s 2 questions

1. What constitutes declaration of war? (Does it have to be formal declaration? Less explicit? Can continuous funding amount to approval?

2. When can president use US troops in hostilities w/o congressional approval?

iv.
SC hasn’t & prolly won’t directly address these questions due to political ? doctrine

b. Woods v Cloyd Miller Co. 

i. Facts: Congress enacts rent control regulation under war pwr at end of WWII

ii. Rule = war pwr includes the pwr to remedy the evils which arise due to war & doesn’t ness end with cessation of hostilities

iii. Jackson Concurrence = “I would not be willing to hold that war pwrs last as long as the effects & consequences of war b/c then they will be permanent”

c. Missouri v. Holland

i. Facts: SC upholds constitutionality of treaty b/w US & England protecting migratory birds

ii. Rule = Congress can constitutionally enact a statute under Art 1, Sec 8 to enforce a treaty created under Art 2, Sec 2, even if the statute by itself is unconst.

1. Art 2, Sec 2 gives Prez pwr make treaties & Art 6, Sec 2 says treaties are part of supreme law of land

2. If treaty is valid, Art 1, Sec. 8 give Cong pwr to enact leg that is ness & proper to enforce treaty

iii.
In this case, 10th A violation and state sovereignty does not limit treaty power

iii. Limits on treaty pwr must be determined case by case

1. There are sitch that requires natl action that an act of Congress cant deal with, but a treaty enforced by actions of Congress can

iv. People feared this case interpreted treaty pwr so broadly that all constitutional limitations could be overridden by the use of treaties accompanied by congressional leg

v. Limits on Executive Orders & Treaty Pwr


1. Executive order: agreement b/w US & foreign country that’s effective when signed by pres & head of other govt

a. Ct has ever declared ex order unconstitutional as usurping Senate’s treaty approving function

b. Prevail over state law/policy

c. Upheld so long as pres doesn’t violate C provision or fed statute
2. Treaty: agreement b/w US & foreign country that is negotiated by pres & effective when ratified by Senate

a. Permitted unless they violate C

b. Cant be challenged as violating 10th A & infringing state sovereignty (see Missouri v Holland)
d. No Child Left Behind passed under spending pwr, but fed funds have been insufficient to cover the cost of NCLB compliance

XVII. Dormant Commerce Clause – even if Congress hasn’t exercised its pwr, if a state does something the SC thinks interferes with the commerce pwr, the ct can step in (essentially the SC is enforcing CC, saying where the line is with regard to CC b/c Congress hasn’t spoken on it)

a. Basics:

i. Key ? in analysis is whether state/local law discriminates against out-of-staters or whether it treats in & out of staters alike

1. If its facially neutral, look for a protectionist purpose/effect

ii. In general the ct balances its benefit v its burden on IC

b. Policy

i. Crucial issue is whether judiciary – in absence of congressional action – should invalidate state & local laws b/c the place undue burden on IC

ii. If no discrimination against out-of-staters, law is generally upheld unless it places a burden on IC that outweighs benefits of law

iii. If law discriminates against out-of-staters, ct generally invalidates unless it achieves important govt purpose

1. If facially neutral, there can still be discriminatory purpose if there’s a protectionist purpose or effect

iv. Justifications

1. Historical – framers intended to prevent state laws that interfered with IC

2. Economic – economy is better off is state/local laws impeding IC are invalidated

3. Political – states & their citizens shouldn’t be harmed by laws in other states where they lack political representation

a. Political process cant be trusted when a state is advantaging itself at the expense of out-of-staters with no representation

v. Arguments Against

1. Textual – drafters could have included provision prohibiting states from interfering with IC

2. C give Congress pwr to reg commerce & Congress can invalidate state laws that burden IC; thus it shouldn’t be task for the judiciary
c. Gibbons v. Ogden [p.175]

i. Facts: NY granted exclusive monopoly for operating steamboats thereby preventing person with fed license from operating in NY

ii. Rule = if state law conflicts with congressional act regulating commerce, act is controlling

1. Commerce is defined by court has all stages of biz

iii. Ct says state reg of IC is an exercise of a pwr granted to Congress, but state does have permissible “police” regulations (quarantine, health laws)

iv. Judicial Minimalist Theory – ct should solve a case only to the point ness

1. People in this case thought Marshall said too much

d. Cooley v. Board of Wardens [p. 180] – (outlier case) ct draws distinction b/w subject matter that’s national & that which is local

i. Facts: Pa law requires all ships entering/leaving Port of Philly to use a local pilot or pay a fine

ii. Held: ct upholds fed law b/c port reg is local matter b/c of diff among ports and b/c fed law expressly expressly allowed states to reg pilots

1. Reg of pilots is reg of navigation & therefore ref of commerce

iii. Rule = states may reg areas of IC that are local in nature & do not demand one natl system of reg by Congress

iv. **Take away: Ct still holds PA law const. b/c you have to look at the specific subject

1. Uniform nat’l rules require exclusive fed legislation

2. Diverse local rules conforming to local wants & drawn from local knowledge & experience

3. Ct says Congress can give & w/hold, i.e. regulate uniformly in some sitchs & not in others

v. **This is really big exception to general uniform reg by Congress; allowing local reg doesn’t often happen

e. Philadelphia v. N.J [p. 184]

i. Facts: NJ law effectively keeps landfills in state exclusively for NJ use by preventing the import of waste from out of state

ii. Rule = state law which is basically protectionist in nature unduly burden IC & are unconst.

iii. Philly says N.J. law is facially discriminatory against out of state waste

iv. Ct says “crucial inquiry” = balance test of law as protectionary measure or addresses legit local concerns w/ only incidental affects on IC

f. Dean Milk v. Madison [p.195] – Ct says local reg that treat out of staters in a disparate manner will be treated as discrim even if tho it also discrim against some in staters

i. Facts: Madison says milk must be processed w/in 5 miles of city

ii. Rule = A locality cant discriminate against IC, even to protect health & safety, if reasonable alternatives exist which do not discriminate & are adequate to conserve legit local interest

iii. Ct says reasonable alt are available here to ensure quality of milk that don’t interfere with IC (for example labeling requirement)

iv. Dissent = Dean Milk made own choice not to pasteurize w/in 5 miles, its own choice is keeping it out of mkt

g. C&A Carbone v. Town of Clarkstown [p.196] – Ct find discriminatory impact from facially neutral law

i. Facts: ordinance requires all nonhazardous solid waste to be deposited at transfer station (companies cant ship nonrecyclabes waste itself & had to pay fee at transfer station even if it already sorted waste)

ii. Ct says facility & fee are unconst. b/c fee is a financing measure for the facility & not legit interest

1. Ct says ordinance requires favored operators to process waste w/in limits of town

iii. D has chance to show under “rigorous scrutiny” that excluding product is legit (i.e., there is no other reasonable alt to protect the local interest)

iv. Dissent = facility is OK b/c both in state and out of state are both =ly subject to the regulation

h. United Haulers Ass’n v. Oneida-Herkimer Solid Waste Mgmt [p.199] 

i. Facts: haulers have to bring waste to state-created public benefit corp. facility

ii. Ct says disposing of trash is traditional govt activity; laws that favor govt in such areas – but treat ever private biz (in or out of state) the same don’t interfere with IC

1. Facilities create public benefit while treating all private biz equally

2. Govt has responsibility to protect health & safety of citizens

3. Laws favoring govt can be directed toward any # of legitimate goals not related to protectionism

iii. Its not job of the CC to control decisions of voters on whether govt or private sector should provide waste services

iv. Dissent – discrimination in favor of in-state govt facility serves local economic interests

i. Market Participant Exception – allows state/municipality to favor its own residents in the course of its own dealings; does not permit govt to regulate other private parties in their dealings with the state-owned entity

i. Alexandria Scrap [p.203] – MD program tries to reduce # of junked cars; state imposes stricter documentation requirements on out of state scrap processors than in state

1. ct rejects CC attack b/c MD’s action was “not the kind w/ which CC was concerned”

a. Nothing in CC prohibits a state, in absence of Congressional action, from participating in the mkt and exercising right to favor its citizens

ii. Reeves v. Stake – SD policy restricts sale of cement from state-owned plant to state residents

1. Ct says “long recognized right of trader/manufacturer engaged in private biz to freely exercise indep discretion as to parties he will deal with”

2. CC places no limitation on state’s refusal to deal w/ particular parties when its participating in the interstate mkt in goods

iii. White v. Mass Council of Construction Employers – Boston mayor requires all construction projects funded by city funds to be performed by workforce of at least 50% residents

1. Ct rejects argument that exception doesn’t apply b/c doctrine has effect of reg employment Ks b/w contractor & their employees

2. Ct: “there are some limits on local govt’s ability to impose restrictions beyond the immediate parties” but its unnecessary to define those limits b/c “everyone affected by order was in substantial if informal sense working for city”
j. South Central Timber v. Wunnicke [p.203] – Deals with market principle exception

i. Facts: AK requires timber be processed in state

ii. Rule = if state imposes burdens on commerce w/in mkt in which it participates that have a substantial regulatory effect outside of the mkt, they are per se invalid

iii. Ct says if states impose a burden on IC in a mkt in which it’s a participant, then it violates CC

iv. Mkt Principle Doctrine “allows state to impose burden on comm. w/in mkt as a participant, but allows it to go no further”

1. Doctrine permits initial transactions but not downstream restrictions or regulations

2. State may not impose conditions by statute or reg or contract that have reg effect outside of that mkt

k. Baldwin v. GAF Seelig Inc. [p.207] – Facially neutral

i. Facts: NY Milk Control Act sets min price to be paid to milk producers by NY dealers; NY dealer Seelig buys from VT producer at prices lower that min & state refuses to license him to sell milk in NY unless he conforms

1. State argues they are maintaining good supply on milk, not economic welfare

ii. Ct: NY has no right to protect its legislation into VT & to prohibit VT milk from its territory

1. This act sets a barrier to IC & would open door to rivalries b/w the states

2. Economics is always related to health, so allowing this “would eat up the rule in guise of an exception”

3. State cant place itself in economic isolation
l. H.P. Hood v. Du Mond [p.208] – Facially neutral law

i. Facts: NY law prevents co. from constructing addl depot for receiving milk

1. Effect of law was to keep more milk for in-stater at expense of those in Massachusetts

ii. Rule = state cant curtail commerce going either in or out of state

iii. Ct finds a protectionist purpose, so unconst

m. Hunt v. Wash St Apple Advertising [p.209] – proof of discrim impact against out of staters is enuf to regard it as discrim

i. Facts: NC law requires all closed containers of apples sold/shipped into state have no grade other than U.S. or std

ii. Law is facially neutral but ct finds discrim purpose b/c law it effects Wash apples (they had system more stringent that fed std)

1. Law comes into conflict with CC’s overriding requirement of “common mkt”

a. Raises cost of Wash from doing biz with NC

b. Strips away Wash’s competitive advantage

c. Leveling effect that operates to advantage of NC producers

n. Exxon Corp. v. Gov of MD [p. 211] – 

i. Facts: law prohibits producers/refiners of petrol products from operating retail service stations in MD b/c MD had evidence that oil companies favored their own stations over indept stations

1. No gas was produced/refined in MD, so it wasn’t trying to protect in state industry

ii. Ct upholds law b/c there’s no favor of in state industry

1. MD’s entire gas supply flows in IC

iii. Ct also says it didn’t create barrier against interstate indep dealers b/c it doesn’t prohibit flow of interstate goods or place added costs on them or distinguish b/w in state & out of state in retail mkt

iv. Dissent – burden is signif b/c it falls on most numerous & effective group of out of state competitors & not on similar class of in state
o. Kassel v. Consolidated Freightways Corp. [p.214]

i. Facts: IA law bans 65-foot double trailers

ii. Ct weighs state’s asserted safety purpose against IC interference

1. Says state didn’t produce persuasive evidence that shorter is safer

2. Law substantially burdens IC b/c trucks must avoid IA or stop at border to detach trailers & ship separately
p. Pike Balancing Test [p.213] – Used when law isn’t discriminatory against out-of-staters

i. Balance burden on IC against local benefits from the local reg

1. If the burden outweighs the benefit, its unconst.

ii. Where state regulates even handedly for legit local interest & effects on IC are incidental, it is upheld unless burden imposed is clearly excessive in relation to local benefit

1. If legit local purpose is found, ? is one of degree; extend of burden tolerated depends on nature of local interest & whether it could be promoted with lesser impact on IC

iii. Balancing is problematic, (gives ct a lot of discretion) how do you decide what weight to assign?

1. Critics say it’s a way to just do what you want

2. People on same facts will come out differently on balancing

XVIII. Privileges & Immunities Clause – accords the advantages of citizenship =ly to citizens of each state (out of state citizens must be given same rights as citizens)

a. Basics

i. Court interprets P&I as limiting ability of state to discriminate against out-of-staters with respect to fundamental rights or imp economic activity

1. Discrimination is only allowed if its substantially related to achieving a compelling state interest

ii. 2 Basic ?s of Analysis

1. Has state discriminated against out of staters with regard to privilege it offers its own citizens

2. Is there a sufficient justification for the discrimination?

a. Consider the availability of less restrictive means

iii. Distinguish this P&I from the P&I language in 14th A; 14th has very narrow applicability

iv. P&I, DCC, & EP can all be used to challenge discrim laws

b. United Building & Constructing Trades Council v. Mayor & Council of Camden [p.223] – 40% of workers on site must be residents

i. Sets out 2 Step Inquiry of P&I Cl

1. Does the ordinance burden a privilege protected by the clause?

a. The privilege must be “fundamental”, i.e. “vital to the well being of nation”

b. “pursuit of common calling is one of most fundamental rights protected by clause?

2. Is there a substantial reason for discrimination?

a. How are out of state peeps a “source of evil” that combat what city is trying to accomplish

c. P&I v. DCC [p.231]

i. Like DCC, P&I serves to restrain state efforts to bar out of staters from access to local resources

ii. Importance Differences

1. P&I can ONLY be used if there’s out of state discrim; DCC can be used in other situations

2. Under P&I, no protection for corporations or aliens (only “citizens”)

3. Congress can authorize state practices that violate DCC; P&I is a rights provision Cong cant waive

4. P&I does not extend to all commercial activity, only to the exercise of “fundamental rights”

5. Court hasn’t recognized any “mkt participant” exception under P&I

XIX. Preemption – Congress may preempt state pwr to regulate in 4 ways [p.234]

a. Express Preemption – When it’s express, only issue if whether state statute falls w/in preempted area.

b. Field Preemption – Court requires clear showing that Congress meant to occupy a field & displace states from reg on that matter

i. Question in each case is the purpose of Congress

ii. Evidence of Congress manifest intent to preempt is (Rice v. Santa Fe Elevator Corp.):

1. Scheme of fed reg is so pervasive as to make it a reasonable inference that Congress left no room for state to supplement it

2. Act of Congress may touch a field in which fed interest is so dominant that fed system can be assumed to preclude enforcement of state laws on the same subject

iii. Criteria to help find if there is field preemption

1. Is it an area where the fed govt has traditionally played a role?

2. Has Congress expressed intent in text of law or in legislative history to have fed law be exclusive in that area?

3. Would allowing state & local regulations in the area risk interfering with comprehensive fed regulatory efforts?

4. Is there an important traditional state/local interest served by law?

c. Conflict Preemption – If fed govt enacts a complete scheme of regulation states cannot conflict or interfere with fed law or enforce add’l or auxiliary regulations

i. Considerations are if state law “conflicts with, is contrary to, occupies the field, repugnance, difference, irreconcilability, inconsistency, violation, curtailment, interference” but no clear distinct formula

ii. Under each case consider if state law stands as an obstacle to the accomplishment and execution of the full purpose/objective of Congress

1. But just b/c fed/state law are different doesn’t mean there’s an impermissible conflict

iii. Hines v. Davidowitz

iv. Fl. Lime & Avocado Growers v. Paul – CP is when “compliance with both state & fed reg is physical impossibility”
1. Facts: Dept of Agriculture has reg for measuring maturity of avocados & Calif. adopted a stricter rule
2. Ct says fed/state are mutually exclusive if fed law is viewed as setting exclusive std but not if its just sets a minimum
3. In this case fed is just a minimum, states have traditionally reg marketing of food products 
d. Preemption if State Law Interferes with Federal Objective
i. PG&E v. State Energy Resources Conservation & Development [p.230]
1. Facts: Calif. law imposes moratorium on the construction of nuclear plants; utility argues that this interferes with fed objective of encouraging nuclear pwr
2. Ct upholds state law b/c Congress’ goal is to ensure safety while states goal was economic
3. Intent of govt in passing Atomic Energy Act of 1954 was to give the fed govt exclusive reg pwr over the radiological safety aspects of construction & operation of nuclear plant
ii. Congress must determine (1) characterization of fed objective or (2) characterizing the state law & its purpose
e. Policy: Ultimately these doctrines are about allocating govt authority b/w federal & state govts
f. **Biggest issue in determining preemption is determining congressional intent (this is difficult b/c intent is not always clear)
XX. Separation of Powers – Art. I (Legislative), II (Executive), III (Judiciary)
a. Youngstown v. Sawyer [p.245] – leading case addressing scope of prez pwr
i. Facts: steelworkers going to go on strike, Truman issues executive order to take possession of mills to keep them running during wartime
ii. Held: act is unconstitutional
1. Pres didn’t have constitutional or statutory authority to seize
iii. Rule = President as leader of executive is bound to enforce laws w/in limits expressly granted to him by C; he cant usury lawmaking pwrs of Cong by an assertion of an unspecified aggregation of his specified pwrs
iv. Jackson concurrence lays out 3 categories of prez power
1. President pwr is at a maximum when he acts pursuant to the express/implied authorization of Congress
a. Acts in this category are presumptively valid
2. In absence of Congressional grant of pwr, Prez can act solely on the basis of the pwrs specified to him in C
3. If he acts against will of Congress, he can only do so where it can be shown Cong has exceeded its const. pwr and the prez is acting in his own sphere of authority
a. Acts are subject to closest scrutiny in this category
4. “Ours is a govt of laws, not of men & we submit to rulers only under rules”
v. Black majority says Prez is commander in chief of Army & navy but not of country
vi. Frankfurter concurrence = executive pwr in C is vague, so look to history to see what past prez have done to determine pwrs
1. Here there’s no longstanding pwr of prez seizures
b. Ex Parte Quirin

i. Facts: 8 Nazi saboteurs are tried in military tribunals
ii. Rule = detention and trial of foreign espionage & sabotage agents w/in the US during wartime by a military commission appointed by Prez is const.
1. Ct says law of war draws distinction b/w armed forces & peaceful populations of belligerent nations & also b/w lawful & unlawful combatants
a. Lawful combatants are subject to capture & detention
b. Unlawful are subject to that and trial & punishment by military tribunals
2. It makes no diff that the combatants in Quirin were captured before they actually committed crime
c. Hamidi v. Rumsfeld – Hamidi wants to contest enemy combatant designation in court
i. Facts: Hamadi is US citizen apprehended in Afghanistan, brought to Guantanamo & held as enemy combatant w/o being charged
ii. Rule = Due Process requires a citizen held in US as enemy combatant be given a meaningful opportunity to contest the factual basis for detention before a neutral decision maker
iii. 2 issues before SC
1. Does federal govt have auth to hold US citizen as enemy combatant? Held: Yes
a. Congress has statutory auth to use “ness & appropriate force”, including the authority to detain for the duration of the conflict
b. If practical circumstances of given conflict are entirely unlike those of other conflicts that informed war law, that understanding can unravel
i. But that’s not the case here
2. What process must be given to H?
a. Writ of habeas corpus remains available to everyone detained w/in US b/c writ is critical check on executive branch
b. Hamidi is entitled as citizen detainee to notice of factual basis for his classification & a fair opportunity to rebut govt’s factual assertions
iv. Scalia Dissent = DP Clause is to force govt to common law procedures deemed ness before depriving life, liberty & prop
1. H is entitled to release unless criminal proceedings are promptly brought or Congress has suspended writ of habeas corpus
2. Neither has happened
v. Thomas Dissent = Court should defer to prez decision that H is enemy combatant
1. Court doesn’t have expertise or capacity to second guess
vi. Souter Concurrence & Dissent = govt has failed to show that detention is authorized
1. Branch of govt asked to counter a serious threat is not the branch on which to rest the nation’s reliance in striking balance b/w will to win & cost of liberty on way to victory.
vii. These cases require balancing of:
1. Respect for sep of pwrs and the fundamental imp for the nation to protect itself in wartime
2. Critical and deep-seated individual constitutional interests at stake
d. Hamdan v. Rumsfeld [p.282] – issue is authorization of military commissions
i. Statutory auth present in UNMJ (art 21), not explicit auth in AUMF & DTA
ii. Ct says if you sting these 3 together you can derive that prez can convene military commissions where justified under C & laws
iii. Ct also looks at common law history; commissions have been used throughout history in 2 circumstances [p.283]
iv. Plurality says alleged conspiracy here isn’t triable under commission, only criminal court or court martial
v. Kennedy concurrence = Congress has given guarantees for court martial & there’s no particular need here to depart from that
vi. Thomas Dissent = military commissions have been used thru history and are “regularly constituted;” commission is appropriate
1. Would defer to PRez judgment
vii. Alito Dissent = commissions are auth by UCMJ art 21 & AUMF.
e. Congress responded to Hamdan with Military Commission Act of 2006
i. Defines an unlawful combatant
ii. Strips habeas J for those designated or awaiting designation as combat.
iii. Not court J for any other action against US or its agents relating to detention, treatment, etc.

f. INS v. Chadha [p.293] – issue is constitutionality fed statute authorizing 1 house veto of AG’s actions
i. Rule = b/c veto is exercise of legislative pwr & is thus subject to bicameralism & presentment requirements of C, 1 house veto is unconstitutional
1. Presentment Cl. (Art 1 Sec 7) says both houses have to present laws they are going to pass to prez
2. Bicameralism – prez can veto & congress can override veto with 2/3 vote in both houses
ii. Court calls the veto “essentially legislative in purpose & effect”
1. This makes it subject to bicam & presentment requirement
iii. Ct says a 2 house veto w/o presidential involvement isn’t OK either
g. Clinton v. NY [p.301] – challenging const. of Line Item Veto Act (Art I, Sec 7)
i. Facts: Clinton strikes NY from receiving Medicaid fund for natl bill
ii. Rule = the cancellation provisions authorized by line item veto act are unconst.
iii. Ct says although prez is authorized to veto a bill, its silent on subject on unilateral prez action that repeals/amends parts of a duly enacted statute as auth under veto act
1. By line item veto, pres is changing a law adopted by Congress
2. Procedures for enacting & vetoing laws in C must be strictly adhered to
iv. Constitutional silence should be interpreted as express prohibition
h. Bowsher v. Synar [p.307] – does assignment of executive pwrs to legislative agent violate sep of pwrs
i. Facts: Congress authorizes comptroller gen to execute budget cuts if deficit exceeds ceiling
ii. Rule = Yes, it violates doctrine
iii. Ct says b/c Congress retained auth over the removal of the comptroller general he cant be trusted with executive pwr (b/c Congress would have a sort of Congressional veto)
1. “Interpretation of law is very essence of execution of law”
2. Its impermissible for executive pwr to be executed by a person totally insulated from presidential removal
i. Myers v. US – Pres should select those [purely executive officers] who were to act for him under his direction in the execution of the laws
j. Humphreys Executor v. US – Congress constitutionally limited Pres’ pwr to remove member of quasi-legislative/quasi-judicial indep agency to removal for cause
k. Weiner v. US – pres’ removal of member of commission w/ “intrinsic judicial character” function is illegal
l. Morrison v. Olsen [p.313] – can Congress constitutionally create independent counsel?
i. Facts: law creating independent counsel says he can only be removed by attorney general for cause (pres has no pwr to remove)
ii. Rule = Ct allows the creation
1. Indep. Counsel is an “inferior officer” under Art 2, Sec 2
2. Appointment cl. mandates that only prez can appoint “principle” US officers. But Congress can invest in judiciary the power to appoint inferior officers
iii. Ct says the real question is whether the removal restrictions impede the prez’s ability to perform constitutional duties of office
iv. Ct says having just cause to fire doesn’t interfere with executive auth
1. But indep counsel cant be fired w/o just cause
2. Flip side of this is that indep counsel is basically left unsupervised
v. Scalia Dissent = This is clear violation of sep of pwrs
1. Only relevant questions are:
a. Is the investigation/prosecution of a fed crime an exercise of purely executive pwr?
b. Does the statute deprive the pres of exclusive control over the exercise of that power
2. Today most people agree with this
vi. If considering the removal power, ask 2 questions
1. Is the office one in which independence from pres is desirable?
2. Are Congress’ limits on removal const? Cong can limit removal to “good cause”
m. Mistretta v. US [p.317] – Ct rejects sep of pwr attacks on commission created to set guidelines for fed sentences
i. Commission is set up as “indep commission in judicial branch,” 7 members, at least 3 of which were to be fed judges
ii. CT says framers didn’t requires 3 branches to be completely distinct
iii. Criticism = if sep of powers means anything, this case is wrongly decided
n. U.S. v. Nixon [p. 321] – ct recognizes privilege as inherent pres pwr
i. Facts: In Watergate investigation, Nixon claims pres privilege from turning over tapes
ii. Rule = absent claim of need to protect military, diplomatic, or sensitive natl security secrets, an absolute unqualified presidential privilege of immunity from judicial process doesn’t exist in all circumstances
iii. Absolute Privilege – Pres doesn’t have to turn anything over for any reason
1. Nixon argues this is appropriate here so judges aren’t deciding after the fact what’s confidential
2. Ct says no absolute priv in this case
iv. Presumptive Privilege – prosecutor has burden of proof to show why no privilege exists in this case
1. These is presumptive priv here, but there’s also enuf evidence to override the privilege in this case
v. Ct sets out Balancing Test
1. Importance of pres privilege of confidentiality generally vs.
2. The privilege’s inroads on the fair administration of justice
vi. Ct says military, diplomatic, natl security & state secrets can remain confidential
vii. Ct also says there’s absolute freedom from liability for prez from civil suits having to do with his official duties (Nixon v. Fitzgerald)
1. Theory behind this is to not interfere with or distract the office of the presidency
viii. *Think about what other executive offices privilege should extend to – first lady? Cabinet?, Chief of Staff? White House Counsel?
o. Clinton v. Jones [p.326] – Clinton wants temp immunity for his acts occurring prior to taking office 
i. Rule = Pres immunity doesn’t apply to civil damages litigation arising out of unofficial events occurring prior to assuming office
ii. Clinton relies on Art II (that the suit would interfere w/ actions of pres) & Sep of Pwrs


iii. Ct says there hasn’t historically been a prob with people bringing suits concerning acts before office (only 3 pres have been sued this way)
1. “A properly managed case is highly unlikely to occupy substantial amt of pres’ time”
2. This might be arguable (has to hire/pay for lawyer, give depos, prepare for trial etc.)
iv. Breyer Concurrence = worried pres office could become very attractive target
1. Takes consequntialist perspective
p. Impeachment Clause (Art II, Sec 4) – “Pres, VP & all civil officers of US shall be removed from office on impeachment & conviction of treason, bribery or other high crimes & misdemeanors”
i. 2 major unresolved issues
1. What are “high crimes & misdemeanors?”
a. One view is that they are only criminal acts deemed to be serious threat to society
b. Opposite spectrum is whatever House says they are
2. What procedure must be followed in impeach proceeding?
a. Can Senate have a committee hear evidence & make recommendation or does entire Senate need to hear case? Are closed-door proceedings permissible?
ii. No real answer to these ?s b/c SC wants to stay out of it, has called it a political ? in Nixon
1. Good for ct to stay out b/c impeach is ultimate political remedy & only way fed judges are removable
2. Bad b/c impeach provisions are part of C & if judiciary cant stop violations, const limits become unenforceable
3. Ultimately, since Congress will answer this question it will decide these questions & must be guided by history
iii. Indictment of sitting Pres [p.333]
1. Art 1, Sec 3 says impeached officer is still subject to indictment, trial, punishment under law
2. 3 ways to reduce impact of indicting sitting pres (which is best?)
a. Publicly indict, but delay trial until expiration of term
b. Seal indictment until pres leaves office
c. Wait to indict until he leaves office
3. Would indictment disrupt presidency?
iv. Is censure of pres constitutional?
1. Some consider it only a slap on the wrist (really its only a stmt of Congress’ disapproval)
2. Pres see it as black mark on their legacy
XXI. Pre Civil War Individual Rights – Art 1, Sec 9&10; the Bill of Rights (1791)
a. Bill of Rights
i. 1st Amend = religious & political freedom
ii. 2nd Amend = Right to bear arms
iii. 3rd = quartering soldiers
iv. 4th = search & seizure
v. 5th = Due process & just compensation
vi. 6th =rights of the accused
vii. 7th = trial by jury in civil cases
viii. 8th = bail
ix. 9th = rights retained to people
x. 10th = powers reserved to states/people
b. Section 9 = migration & importation of people; habeas corpus; bill of attainder; capitation & direct taxes; export tax; port preference; expenditure public $; titles of nobility
c. Section 10 = powers denied the states (treaties, money, ex post facto laws, obligations of contracts); imports or duties; tonnage
d. Barron v. Baltimore [p.340] – SC rules BOR apply only to fed govt
i. Facts: Barron sues city for taking when its diverting of streams ruined his wharf by making water too shallow for boats
ii. Rule = Amendments were intended as limitations solely on the exercise of pwr by the US govt & are not applicable to state legislation
1. Ct thinks if framers wanted to limit state govts by Bill of Rights they would have expressly said so
2. C was established for govt of US, not for govt of indiv states
e. Shapiro v. Thompson [p.351] – (1969) Viewing right to travel as fundamental, ct struck down durational residency recruitments as precondition for state benefits
i. Ct: state has valid interest in preserving financial integrity of its programs, but may not accomplish such a purpose by invidious distinctions b/w classes
1. 1 yr waiting pd is discourage influx of poor families
XXII. Post Civil War Amendments – these change the relationship b/w fed & state govt; fed govt gets more power
a. 13th A = formal abolition of slavery
b. 14th A = citizenship clause & restrictions on certain state govt of privileges & immunities and equal protection
c. 15th A = formal guarantee of right to vote regardless of race
d. Slaughter House Cases [p.342] – 
i. Facts: La creates 25 yr slaughterhouse monopoly; law says company must allow anyone to slaughter animals there for fixed fee
1. P claims this violates his right to practice trade
ii. Rule = 14th A protects privileges & immunities of national, not state, citizenship & neither EP, DP or P&I clauses can be used to interfere with state control of the privileges & immunities of state citizenship
iii. Ct says 13 & 14th A were created solely to protect former slaves
iv. Ct says Art 4 governs states & protects “fundamental” rights
1. What’s fundamental can be debated, but ct gives some examples (happiness/safety/property ownership)
2. But the govt can restrain some for the public good
v. A state may grant, limit & restrict fundamental rights as it sees fit for its citizens
1. Must also treat citizens of other states the same
vi. Dissent = 14th A & Art 4 secure the same equality
vii. This case is about state rights
1. After the 14th A states were still fighting to do what they’d always done
2. Underlying this is how powerful the fed govt should be; states win here
e. Saenz v. Roe [p. 348] – CA discriminates against citizens who reside in state for less than 1 yr in distributing welfare benefits
i. Rule = residential requirements violate fundamental right to travel by denying new citizen the same privileges as other citizens
ii. Ct applies strict scrutiny b/c they are examining a fundamental right (travel)
1. Says CA’s financial justification of statute isn’t good enuf
2. Small # of people are taking advantage of CA’s higher benefits & cant justify a burden on everyone
iii. Ct draws a distinction b/w welfare benefit discrimination _(not OK) and in state tuition, divorce requirements (OK) in that welfare isn’t portable while other benefits are
iv. Dissent = state can impose durational residency requirements under original understanding of P&I Cl.
1. Welfare is also portable
f. Duncan v. Louisiana [p.357] – can state deny the right to jury trial?
i. Rule = right to a jury trial in crim cases punishable by at least 2 yrs in jail is fundamental right which must be recognized with states to extend DP to all in their jurisdiction
ii. Question is whether a right is among “fundamental principles” of liberty & justice; whether its “basic in our system of jurisprudence” and whether it’s a fundamental right essential to a fair trial
iii. Note: When a case involves state/local violation of BOR provision it involves that provision as applied to states thru the DP clause of 14th A b/c Barren hasn’t been overruled
XXIII. Substantive Due Process & Economic Liberties
a. Substantive DP = some people believe this is an oxymoron
i. Court will decide if DP is substantial enough for liberty
ii. 5th & 14th A = “no person shall be deprived of life, liberty or prop w/o due process of law”
iii. DP is used not to ensure govt followed proper procedures but that laws serve an adequate purpose 
1. Ct scrutinizes ends served by legislation to ensure there’s a valid purpose
2. Also the means to ensure the legislation sufficiently serves its purported goal
b. Natural Law Tradition – govt shouldn’t take from A to give to B (private parties)
1. Calder v. Bull

a. Facts: Conn. law set aside ruling of probate court that denied inheritance to designated beneficiaries
b. Law is upheld, but ct expresses view that govt cant violate provisions of C (takings)
c. Lochner v. NY [p.366] – NY sets statutory limit on bakery hours
i. Rule = to be a fair, reasonable & appropriate use of a state’s police pwr, an act must have a direct relation, as a means to an end, to an appropriate & legit state objective
ii. P argues that he has a const. right to make a K for work (based on “liberty” in DP)
1. Ct rules for P: “there is no reasonable ground to interfere w/ liberty of person to K by limiting bakery hours)
iii. Ct says they don’t agree with “soundness of reasoning” behind law, i.e. they are looking at substance of law to see if it interferes with liberty
1. Should the court be doing this? (I think yes)
2. This is very controversial – most controversial part is that ct is allowing people to sign K b/c it knows what’s best
iv. Ct says you must determine the purpose of the statute from the legal effect of the language, not the statute’s proclaimed purpose
1. Ct says this is more labor law under guise of health
2. If it had been purely health, it could have been upheld under police pwr
v. This decision is for a laissez faire libertarian view – people make their own decisions & then consequences that follow aren’t the govt’s biz
1. 3 main themes
a. Freedom to contract is fundamental
b. govt can interfere only to serve valid police purpose (public health, safety, morals)
c. it’s the ct’s judicial role to carefully scrutinize legislation interfering with fundamental rights to make sure it serves public purpose
vi. Dissent = Constitution isn’t intended to embody a particular econ theory; let NY do what it thinks is best
vii. Lochner is dead today on economic liberty, but Sub DP is still alive for social liberties
1. Its also still alive on the issue of punitive damages
d. Nebbia v. NY [p.375] – Ct suggests end of Lochner
i. Facts: NY law sets prices for milk
ii. Rule = upon proper occasions & by appropriate measures, state can regulate a business in any of its aspects, including fixed prices
1. “Evils in the mkt cant be expected to right themselves”
iii. This case displaced Lochner in economic law & gives govt direct role in regulating economics
iv. Ct says DP is satisfied if laws have “reasonable relation to proper legislative purpose”
1. Ct says there’s a need for judicial deference
e. Williamson v. Lee Optical – OK prevents anyone who’s not ophthalmologist from fitting lenses & replacing frames
i. Rule = DP will no longer be used to strike down state laws regulating biz & industrial conditions b/c they may be unwise or out of harmony with a particular school of thought
ii. Ct says legislature—not courts—should balance the advantages/disadvantages of laws
1. Ct gives lots of deference to leg
2. Leg “might have thought” it was a good idea, it doesn’t matter if the law would be wasteful in a lot of cases
a. Ct is hypothesizing possible reasons of legislature
iii. **Std is now minimum rationality – as long as ct can conceive of legit purpose, law will stand
f. Carolene Products, FN4 [p.378] – distinguishes cases warranting deference from those where greater scrutiny is appropriate
i. “Political process” rationale = judicial intervention is more appropriate the less political processes may be trusted to even out winners/losers over time
1. Under this view, judicial intervention helps to reinforce democracy by clearing channels of political change & preventing entrenched advantage/disadvantage in the political process
XXIV. Takings Clause
a. 4 basic ?s in analysis
i. is there a taking? (possessory or regulatory)
ii. is it property?
iii. If there is a taking, is it for public use?
iv. If it is for public use, is just compensation paid?
b. Kelo v. City of New London [p.387] – city condemns P’s private prop for a development plan
i. Ct allows taking, say in this case it is for public use/purpose
1. Something is “public use” so long as govt acts out of reasonable belief that taking will benefit public
2. Says it must defer to leg & its economic rejuvenation program
a. Govt reasonably thought actions would increase economic growth & create more than 1000 jobs
3. Plan “unquestionably serves a pub purpose”

ii. Ct says states may restrict the exercise of the takings pwr

iii. Dissent = “ct has embraced broader & more natural interpretation of public use as a “public purpose” & defers to legislature
c. Hawaii Housing Authority v. Midkiff 
i. Facts: HI is concerned that a lot of land is owned by few people so it takes property to sell to a larger # of people
ii. Taking of private land “to attack certain perceived evils of concentrated prop ownership in HI” was a legit public purpose
1. Ct again emphasizes need for deference to leg
2. Use rational basis (in this case govt rationally thinks redistributing prop will benefit public
d. PA Coal v. Mahon [p.395] – Regulatory Takings (regulation is passed that diminishes the value of your private prop)
i. Facts: PA statute prevents mining of coal in any manner that would cause the subsidence of property (prevents companies from exercising mining rights)
ii. Rule = a taking under 5th A is found if regulation results in a severe diminution in value; Considerable deference to leg, but each case turns on its facts
1. If reg goes “too far,” then you have to compensate (but what is too far?)
a. Ct has recognized that there’s no formula/rule
b. It’s a case by case analysis
e. Penn Central [p. 400] – sets out balancing test for reg takings
i. Balance the public gain against the private harm
ii. Factors to consider:
1. Economic impact of reg on claimant
2. Extent to which reg has interfered with distinct investment-backed expectation
3. Character of the govt action
iii. “Taking is more readily found when the interference with prop is characterized as a physical invasion by govt than when interference arises from some pub program adjusting benefits & burdens of economic life to promote common good”
f. Per Se Takings
i. When govt authorizes permanent physical occupation of prop (even minor)
ii. Regulations that prohibit all economically beneficial use of land
g. Conditions as Takings

i. Nollan v. Calif. Costal Community [p.406] – Ct finds taking
1. Facts: Nollans own beachfront prop & wanted to replace bungalow w/ larger house; commission grants its permission on condition that Nollans allow public to pass across their land in b/w 2 public beaches
a. Commission says purpose is to preserve sightline
2. Ct calls this a taking b/c easement amounts to perm physical occupation

a. Relt b/w preserving sightline & requiring easement aren’t sufficiently close
3. Ct applies heightened scrutiny (higher than rationality) b/w condition & state’s regulatory purpose

ii. Dolan v. City of Tigard [p.407] – clarifies scrutiny for conditions

1. Facts: Dolan seeks permit to increase size of store; city conditions permit of dedication of part of her property to flood control & traffic improvements

2. Ct find conditions unconst; sets out criteria

a. Determine if “close nexus” exists b/w legit state interest & condition

b. If yes, is there a “rough proportionality” b/w burden & justification 
XXV. Contracts Clause – Art 1, Sec 10
a. Home Building & Loan Assn v. Blaisdell [p.410] – you can temporarily impair a private K b/w A&B if a vital public interest would otherwise suffer
i. Facts: Minn law creates moratorium on mortgage foreclosures
ii. “Vital public interest” is an arguable point & so is how long is temp
iii. Ct applies nonoriginalist methodology & strongly dismisses that framers’ intent isn’t controlling
1. Case limits scope of Contracts cl and reaffirms that govt can interfere with contracts if it has valid police purpose
iv. Times of Interference:
1. Emergency situation
2. Legislation is addressed to legit end
3. The relief afforded & justified by the emergency could only be of a character appropriate to that emergency
4. Conditions upon which relief is granted don’t appear to be unreasonable AND
5. Legislation is temporary
** Substantive DP: constitutional issue is whether the govt’s interference is justified by a sufficient purpose (best if the law denies a right to everyone)
XXVI. Substantive Due Process & Privacy
a. Basics:
i. Who decides? Legislature? Court? Citizens?
1. Are you comfortable w/ govt making decisions like how many kids you can have
2. Should law reject the majoritarian morality?
ii. If life begins at conception, what about in vitro (can you destroy fert eggs?); stem cell research (destroy embryos for research?)
iii. Implications of gender equality: prohibiting abortion will effect women unequally, socioeconomic factors etc.
b. Griswold v. Connecticut [p.415] – statute prohibits contraceptive use
i. Rule = right to mental privacy, although not explicit in Bill of Rights, is a penumbra formed by other explicit guarantees and so is protected against unnecessarily broad state regulation
ii. Ct says there’s no explicit textual right to privacy in C or right to association
iii. Douglas – right to privacy can be found in penumbras & emations from BOR
1. Problem is, how far does this go, wording is broad & it could give judges free reign
iv. Goldberg – 9th A, while not an independent source of rights, suggests that the list of rights in 1st 8 amendments isn’t exhaustive
1. This right is fundamental & cant be infringed on by states slender justification of protecting marital fidelity
v. Harlam – traditionalist argument; instead of relying on specific provisions of BOR, ct should have focused on DP in finding law violates basic values “implicit in the concept of ordered liberty”
vi. White – strict scrutiny should be applied
1. Desuetude doctrine: strike laws from the books that are not enforced
vii. Black Dissent – textual analysis; law is offensive, but not invalidated by either DP or 9th A
viii. Stewart Dissent = law is silly, but its not court’s job to get rid of silly laws
c. Roe v. Wade – at issue is TX statute prohibiting abortion unless to save mother’s life
i. Rule = Right of privacy in 14th A concept of personal liberty & restrictions upon state action is broad enuf to encompass a woman’s decision whether or not to terminate preg
ii. Ct says the C doesn’t define “person” & it doesn’t need to define when life begins
iii. Ct uses trimester system to base decision
1. 1st T – woman may choose
2. 2nd T – state can regulate to protect health of the mother (the longer the preg grows, the greater the state interest)
3. 3rd T – fetus is viable so state can regulate and/or prohibit abortion
a. Exception = abortion is still OK to preserve mom health (arguably physical or psychological health)
b. People object to this exception; you can always find a dr. who says health is in danger
d. Planned Parenthood v. Casey

i. Ct says “liberty finds no refuge in a jurisprudence of doubt”
1. “At the heart of liberty is right to define one’s own concept of existence, meaning of universe & mystery of human life”
ii. Court sets an undue burden std.
1. Undue burden is present if state reg has purpose/effect of placing substantial obstacle in path of women seeking abortion
2. Prob – what is substantial? Ct allows 24 hr waiting pd
iii. Legitimacy of Court argument: court will be viewed as illegit if its overturns Roe simply on basis of philosophical diff w/ 1973 court or as a surrender to political pressure
1. This argument was very controversial
iv. Casey does away with trimester system; it is now pre/post viability
v. Other rulings of Casey
1. No spousal permission required
2. States can require recording of name of hospital & doctor; woman’s age; how many pregs; how many abortions
3. Parental approval for minors is OK as long as there’s a judicial bypass
4. State has right to try to convince you to have baby rather than abort
vi. Did court overrule Roe even tho it said it wasn’t doing that?
1. Court moved it from fundamental right to rational basis
vii. Dissents
1. Rehnquist – overrule Roe b/c after Casey its just a façade
2. Scalia – Ct kept what it wanted of Roe, threw rest away
a. Criticizes ct’s “value judgment, political choice, personal predilection”
viii. Prob with allowing states to decide if fetus is person is that you are allowing states to sanction murder
e. Gonzalez v. Carhart [p.445] – partial birth abortion
i. Congress allows only non-intact D&E
ii. Ct allows it, says there is no substantial burden to late term previablity abortion
1. An intact abortion isn’t medically necessary
iii. The medical evidence in case is in dispute (some say intact is med ness), but court give deference to Congress & goes with them
iv. Ct also uses “women’s regret” rationale while also recognizing that they have no data on that
1. Critics say this is moving from protecting the right to choose to protecting the woman (doesn’t even have anything to do with fetus)
v. Ginsberg Dissent = this is the 1st statute upheld w/o a health exception
1. No fetus is saved here; both forms are =ly brutal
2. Ct isn’t being faithful to rule of law or stare decisis
vi. Is Roe accurately reflected here?
1. I don’t think so (under Casey I think this could be substantial burden)
2. Woman doesn’t have right to choose type of abortion here
XXVII. Morality and the Law – Should govt play a role in promoting morals & legislating values? 
a. Does it matter if its public vs. private (in home) morality?
i. Argument for private morality = as long as you aren’t hurting anyone else it should be your choice
b. Conventional morality (majoritarian morality) vs. Critical morality (i.e., not majority view; MLK’s view on segregation)
c. “Morality of Aspiration” (how to live good/virtuous life; no punishment for violation) vs. “morality of duty” (no murder, theft etc. & punishment allowed)
d. Millian libertarianism: you should be able to do what you want as long as you aren’t hurting others
i. Your “own good” (physical or moral) is not a sufficient reason to legislate
XXVIII. Substantive Due Process & Sexuality
a. Lawrence v. Texas [p.458] – State criminalizes gay sex
i. Rule = Legislation that criminalizes consensual sodomy b/w adults in own home is unconst.
ii. Ct says this is “involving liberty of the person both in its special & more transcendent dimensions”
1. This is a VERY expensive def of liberty
iii. Ct looks at history of laws prohibiting gay sex & their enforcement
1. States have not really enforced against consenting adults in private
2. This argument is somewhat problematic b/c the point of the C is to protect minorities, so looking to majority as how to enforce doesn’t make sense
3. Also, just b/w something isn’t often enforced, does that mean you cant do it?
a. Opposing view of this is that enforcement is arbitrary & it’s a fairness issue
4. This is a traditionalist approach, Kennedy says
a. But he really goes back only 50 years. Is this sufficient?
iv. Ct also looks to foreign laws
1. Problematic? You can just pick & choose which nations to look at, also a foreign C can been very removed from how laws are actually applied
v. Ct overrules Bowers v. Hardwick (which allowed prohibition based on moral propensities)
vi. **Note -- Ct throws out the TX law, but doesn’t go as far as to say there is a fundamental right to gay sodomy
1. Instead says govt must have legist interest to regulate
2. This is imp b/c it limits the decision
vii. O’Connor Concurrence – EP analysis
viii. Scalia Dissent – uses traditionalism diff than Kennedy
1. He goes back to 1800s to see what as allowed & goes with that
2. Says ct has signed onto “homosexual agenda” & is “taking sides in a culture war”
ix. Thomas Dissent – law is silly & he doesn’t like it, but he cant find any right to general privacy in C
x. People thought this case would be a step toward gay marriage, but actually there was a backlash against it
XXIX. Substantive Due Process & Rights Over Death
a. Cruzan [p.470]
i. Ct allows refusal of med treatment if you’re otherwise competent
ii. You must balance individual interest v. state interest
1. This is ripe for subjectivity
iii. Ct also validates the state’s heightened evidentiary stds in cases involving patients who wish to end treatment (i.e., via living will or pwr of atty)
b. Washington v. Glucksberg [p.472] – right to die
i. Rule – right to assisted suicide is not a fundamental interest protected by DP Clause
ii. Ct uses a traditionalist & historical analysis
1. Historically suicide has been punishable offense & never approved of
iii. Ct says no “liberty right” to commit suicide or be assisted
iv. Concurrences agree with holding but all want to hold out for that 1 case they’d want to decide on facts
1. O’Connor -- ? of whether competent person experiencing great suffering has a const. right to control circumstances of his imminent death shouldn’t be precluded by decision
2. Stevens – just b/c statue isn’t invalid on its face doesn’t foreclose possibility that some applications of statute might be invalid
3. Souter – individual interests at stake here might possibly be “fundamental” at some point in some cases
4. Breyer – Court misstated claimed liberty interest; more appropriate would be “right to die with dignity”
a. This right would be closely linked with great physical pain connected with death
b. Given these facts, ct doesn’t need to determine if right is fundamental
v. Vacco v. Quill [p.479] – Right to refuse medical treatment is different than assisted suicide
1. Court does EP analysis
**EP: If a right is protected under EP, issue is whether govt’s discrimination as to who can exercise the right is justified by a sufficient purpose (best if law denies right to some, but not all)

XXX. Equal Protection & Race – judges often abandon their usual method & talk policy in these
a. Always start these ?s with the 14th A (“No state shall deny any person w/in its J the EP of the law”)
i. Does this really tell you anything? No. Who does its apply to? Only blacks in 1861
ii. Post Civil War Rights:
1. Civil rights – freedom to contract; property ownership; court access
a. 14th A applied only to civil rights in 1861
2. Political Rights – voting & just service
3. Social Rights – marriage & school
a. Framers didn’t think blacks were entitled to social rights; if you are originalist, you must deal with this in some way
b. Plessy v. Ferguson [p.488] – separate but = (segregated RR cars)
i. Ct treats this as a social right case
ii. “C allows reasonable exercise of police pwr; state can act w/ reference to established usages, customs & traditions of people”
iii. Ct says there is a rational state interest in trying to prevent racial violence
iv. Harlan Dissent – white race is dominant, but “C is color blind”
1. Colorblind stmt refers to civil & political rights, not social
2. Harlan referred to riding a train as a civil right
c. Brown v. Board [p.491] – Ct says no separate but = in schools
i. Rule = “sep but =” doctrine is not applicable in field of education & segregation of children in schools based on race violates EP
ii. CT says it cant turn back the clock, it needs to look at how this issue fits into the public today
1. Is this methodology problematic? Does it allow ct to do whatever it wants? (prob so, but you have to adapt with the times)
iii. CT says “separate education facilities are inherently un=”
1. Allowing seg of schools “inherently stamps black children as inferior & impairs their education opportunities”
2. Think about if this is really true. Is a black HS today ness inferior?
3. Ct looks at social science stats to make this stmt
a. This set a controversial precedent b/c you can find a social scientist to say anything
iv. Diff b/w separate & segregated
1. Sep = blacks choose of their own volition to go to black school, not sanctioned by state
2. Seg = state mandates blacks do to black school
v. *Note – Ct didn’t overrule Plessy, says this principle applies ONLY in public education
d. Bolling v. Sharpe – D.C. school segregation
i. DC isn’t governed by EP, so ct looks to 5th A DP
ii. Ct says in this case EP & DP must be the same
iii. Note – this is a DP case, NOT EP
e. Brown II 
i. SC remands Brown to lower courts to implement
ii. Ct says integration must be addressed “with all deliberate speed”
1. Many people criticized this as an oxymoron
f. Green v. Cty School Board – Ct says integration isn’t moving fast enuf
i. “eliminate racial discrimination root & branch”
ii. schools need to establish that its proposed seg plan promises meaningful & immediate progress
g. Swann v. Charlotte Kecklenberg Bd. Of Ed – high water mark for integration
i. Trial ct can use whatever means/orders ness to implement integration
1. Equitable pwrs include bussing
h. Milliken v. Bradley [p.498] – limits on inter-district remedies for const. violations
i. No cts have the authority to involve suburbs in integration plans absent evidence that suburbs have discriminated
1. some interpret this to mean there’s an end to the pwr behind the integration efforts
i. Loving v. Va. [p.501] – Va. Statute bans whites marrying non-whites
i. Rule = state law restricting freedom to marry solely b/c of race violates EP
ii. State claims law doesn’t violate EP b/c of “= application’ theory (whites & non are punished for same violation)
iii. Ct says law was designed to “mandate white supremacy” & law must be given strict scrutiny
iv. Ct says 14th A is more than just EP (b/c that would take us back to = app)
1. There is also an issue of addressing racial hierarchy in America
j. Korematsu v. U.S. [p.505] – ct sets out that strict scrutiny always applies for discrimination based on race discrimination
i. Ct applied strict scrutiny to internment of Japs & allows it b/c its wartime
1. Accepts state argument that there’s a serious risk to natl security b/c some Japs were disloyal to US & there was no way to identify them
ii. Dissent – “one of the most sweeping & complete deprivations of const rights in history of nation”

k. Gomillion v Lightfoot [p.508] – CT finds Ala law redefining city boundaries of Tuskegee as device to disenfranchise blacks in violation of 15th A
i. Tuskegee goes from square to 28-sided figure, only 4-5 blacks remain in dist
l. Palmer v Thompson – city of Jackson MS did NOT act uncost in closing pools that had been ordered desegregated
i. Ct: no affirmative duty to operate pools
ii. No case in ct has held that act violates EP solely b/c of the motivation of the men who voted for it
1. Ct wont inquire into legislative purpose/motivation
m. Washington v. Davis – Facially neutral law has  disparate treatment
i. Facts: police test in failed by blacks much more often than whites
ii. Rule = law or practice must have a “discrim purpose” & not merely a disparate impact on 1 race in order to violate DP/EP
iii. Ct says EP requires a bad intent; a law doesn’t violate EP solely b/c it has racially disproportionate impact
1. But disp impact can be evidence of discriminatory purpose
iv. *Take Away = every EP case must show intent to discriminate
v. Disparate Impact = you have a facially neutral law that adversely affects minorities
1. Theory of why these laws exist is b/c people have unconscious racial prejudice
n. Regent of Calif. V. Bakke [p.518] – affirmative action in college admissions; U of C sets aside min # of seats for minority candidates
i. Rule = race cannot be sole criteria for admissions decision
ii. Powell’s opinion (1 vote) – wants to apply strict scrutiny
1. Scope of EP is that everyone is protected, not just minorities (textually this makes sense)
2. State has interest & purpose of educations diversity but not its other’s claimed interests
3. U. can use race as a “plus” factor, but not as a decisive matter
iii. Brennan (4 votes) – wants to apply intermediate scrutiny (imp govt objectives thru substantially related means)
1. Aff action is ness to make up for past discrimination
2. Classifications need not be color blind so long as its not the sole criteria
3. Govt must est that no less intrusive method for accomplishing its purpose is available
iv. Blackmun – in order to get beyond racism you must take account of race
v. *Turner says there’s an argument that aff action has been for whites since the 1600s
1. counter = it wasn’t ok then & its not now
o. Adarand Constructors Inc. v. Pena – govt gives general contractors financial incentives to hire minority contractors
i. Rule = apply strict scrutiny to all racial discrim cases
1. SS = compelling govt interest furthered by narrowly tailored measures
ii. Ct gets 3 propositions from prior decisions
1. Skepticism = if it looks like race is in play, but skeptical & examine closely
2. Consistency = if you are burdened/benefited by law, both must be given strict scrutiny
3. Congruence = EP analysis is that same under the 5th A & the 14th
iii. These 3 together lead to holding – Any racial classification (fed, state, local) is subject to strict scrutiny

p. Grutter v. Bollinger – racial criteria in law school admissions

i. Rule = EP doesn’t prohibit school’s narrowly tailored use of race in admissions to further compelling interest of education benefits from diverse student body

ii. Ct applies strict scrutiny; “context matters” (i.e., its different if school is primary, college or grad school)

iii. Ct finds educational diversity to be compelling state interest

1. Ct defers to law school judgment that race is imp in this context 

a. This isn’t really skepticism as required by strict scrutiny

2. School has goal of “critical mass” of diversity

a. But what is this? Can it be argued that it’s a quota?

iv. Ct says race criteria is OK used here b/c the school looks as admissions on “individualized basis with holistic view”

1. U. doesn’t have to exhaust every racially neutral avenue

v. Ct also looks at amicus briefs by Fortune 500 cos. & military that are in favor of aff action

vi. Scalia dissent = C proscribes govt discrimination on basis of race & state provided education is no exception

1. He basically provides a roadmap to the next person who brings a case before the SC on this issue


q. Gratz v. Bollinger – Mich gives 1/5th of points need for undergrad admission to underrep minorities

i. Rule = giving points to every minority is not narrowly tailored & violates EP

ii. Ct recognizes educational diversity as compelling st interest, but giving points to all isn’t narrowly tailored b/c its not discretionary

iii. Debate over whether “winks & nods & disguises” of racial criteria is preferred to candor in an admission prog

1. Argument in favor of auto points is that at least you know what you are getting

2. Under Grutter someone could give minorities 80 points in their head

r. Parents Involved in Comm Schools v. Seattle School Dist. – Seattle & Louisville have race oriented plan to even out diversity

i. Ct says Grutter doesn’t govern b/c school are not looking at kids as individuals

1. Also Grutter is for competitive higher ed admissions

ii. Plurality says racial balancing relabeled as racial diversity isn’t compelling interest

1. Districts failed to show good faith consideration of race neutral alternatives

2. The way to stop discrimination on race is to stop discrim on the basis of race

3. Since it’s a plurality, this rule only applies to this case

iii. Kennedy Concurrence = school boards can utilize race-conscious site selection, draw attendance zones, allocate resources, target facility & students, keep statistics

1. This is the tiebreaker vote, so in later cases, this is where rule might lie

iv. Stevens Dissent = Roberts is rewriting the history of Brown

1. Before Brown it wasn’t “schoolchildren” who were told where to go to school, it was blacks

v. Breyer Dissent = there is a legal & practical difference b/w keeping races apart & bringing races together, esp from an EP standpoint

1. There’s a compelling state interest in diversity b/c of history, education, democracy (p.556 = 2 elements of interest)

2. The interest is narrowly tailored – trust the district, judges aren’t good school administrators

s. Shaw v. Reno – vote dilution due to majority-minority districts

i. Rule = an allegation that a reapportionment scheme is so irrational on its face that it can be understood only as an effort to segregate voters based on race w/o sufficient justification states an EP claim

ii. Majority district = drawn in racial majority of state

iii. Minority district = drawn toward minorities to vote for their own rep

iv. States here are trying to comply with the Voting Rights Act to empower minorities & shape of dist is like “bug splatter”

1. Dems like it b/c lots of min vote for Dems

2. Repubs also like it b/c minorities are concentrated in a dist & there are more repub voting blocks

v. Ct says traditional districting principles are compact, contiguous with respect for political subdivisions

vi. Const. Std is that “appearances do matter”

1. Although this can be subjective

vii. O’Connor is worried about racial stereotyping by assuming minorities will all vote 1 way

1. Political apartheid

viii. Stevens Dissent = bizarre districts are drawn all the time for other interests (union members, Jews, rural voters)

1. Bizarre shape std isn’t helpful

x. Racial gerrymanders (extremely irregular & bizarre shapes) are presumptively unconst.

a. Person challenging dist must show harm from being in the dist & and intent to harm

b. Intent can be inferred if it’s a bizarre shape

XXXI. Equal Protection & Sex Discrimination

a. Craig v. Boren [p.577] – diff age for M&F in buying alcohol
i. Rule = laws that est. classification by gender must serve imp governmental objectives & be substantially related to achievement of those objectives to be in line with EP
ii. State says purpose is to enhance traffic safety
iii. Ct applies intermediate scrutiny – imp govt objective (how do you distinguish from compelling?) with substantially related means
1. Ct says sex isn’t “legit, accurate proxy” for regulating drinking & driving
iv. Rehnquist Dissent = only a rational basis is needed

b. U.S. v. Virginia [p.583] – VMI’s single sex education

i. Rule = public school cant exclude women
ii. VMI says its education system is unique & so shouldn’t have to admit women
iii. Ct says std of review is intermediate & state must have “exceedingly persuasive” justification
1. State claims its justifications are (1) educational diversity & (2)destructive accommodation of admitting women
2. State also suggests nonadversarial women’s program of VWIL
iv. Ct rejects state arguments

1. Women college isn’t = to VMI
c. Pregnancy discrimination [p.591] – not considered sex discrimination

i. Ct says there are 2 groups: (1) preg people and (2) not preg
1. 1st grp is women only; 2nd grp is women & men
2. women are on both sides, so no discrimination
d. Michael M. v. Superior Ct [p.591] – you can treat men & women differently for statutory rape laws (i.e. punish male & not female_

i. b/c women are not similarly situated (they can get preg, etc) its OK to give them extra protection
e. Military Draft [p.593] – OK to treat sexes different

i. Women don’t have to register for draft b/c they cant be in combat
f. Feeney [p.597] – employment preference for vets that applies more to males since there is more male vets

i. Ct says there’s not EP violation b/c there’s no purposeful discrimination
1. P must show law was passed to discrim against women, not just that he discrim is a side effect
g. Alienage [p.604] – Subject to strict scrutiny with several exceptions

i. Ct’s rationalization for strict scrutiny
1. No judicial pwr to protect themselves
2. Long history of discrimination against them as a class
ii. Exceptions
1. Rational basis for alienage classifications having to do with self-govt & the democratic process
a. Voting, police, teachers, juries, probation officers
2.
Rational basis when discrimination is a result of fed law of Congress or Prez (not admin agencies)
XXXII. Equal Protection & disability

a. Cleburne v. Cleburne Living Center [p.609] – city denies permit for grp home for mentally retarded
i. Rule = Rational basis scrutiny for laws affected mentally retarded
ii. 5th circuit had called this “quasi-suspect” classification & applied intermediate scrutiny.
1. SC says its only rational basis; it you applied intermediate here, you’d also have to apply to things like age, etc.
2. but SC really goes on to apply quasi-suspect analysis anyway
iii. City give several reasons for denying special use permit:

1. Property owners fear it will lower values
2. Home is located near Jr. high school
3. Home is in flood plain
4. # of occupants
iv. Ct holds denial of the permit unconstitutional anyway

1. Note – this is very weird since govt always wins on rational basis
      v.
Many people characterize this case as “rational basis with bite”
      XXXII.   Equal Protection & Sexual Orientation

A. Romer v. Evans [p.615] – Colo. Amendment 2 prohibits laws offering protection from sex orientation discrimination

a. Rule = Amendment violates EP b/c it singles out a class (gays) for disfavored legal status

b. Ct applies rational basis with bite

c. State argues that statute only puts gays on same level as all others

i. State had laid out a bunch of prohibitions against discrim (based on age, pregnancy, parenthood, etc.) & then repeals only gay stuff

d. Ct says the statute “imposes special disability on homosexuals alone”

i. “Breadth of law seems inexplicable by anything other than animus”

e. Scalia Dissent – state citizens are seeking to “preserve traditional sexual mores against the efforts of a politically powerful minority to revise the mores” by law

i. Scalia wants this issue left to citizens

B. Federal Marriage Amendment [p.623] – marriage is b/w man & woman only

XXXIII. Equal Protection & Rationality Review

a. Railway Express v. NY – NY law outlaws advertising for others on trucks
i. State says purpose of law is to reduce traffic probs & increase safety
1. The real reason is prob to prohibit people who’s biz is street advertising
ii. Ct says this is a rational connection
1. Local govt could have concluded that owner adv & general adv don’t present same traffic probs & distractions
2. This is a LOT of room/leeway for state
iii. Ct says there is no requirement that EP eradicate “all evils of the same genus or none at all”

b. RR Retirement Board v. Fritz – law distinguishes b/w those who continue to receive retirement benefits & those that don’t

a. Employees who don’t get benefits say they are being discriminated against

b. Ct says under rational basis this is OK

i. Ct will not violate on EP grds laws which are “simply deemed unwise & unartfully drawn”

ii. Congress could “properly conclude” as it did & had “plausible reasons” for its actions

iii. Congress isn’t required to “articulate its reasons for enacting a statute”

c. In this case, the RR brought the law to Congress; C didn’t even write it

i. Is this problematic? Should we defer to laws not written by Congress?

XXXIV. Equal Protection & Fundamental Interests
a. Harper v. Va. State Board of Elections [p.639] – suit challenges Va. poll tax

i. Rule = right to vote is Fundamental & basic & when such rights are asserted under the EP clause, classifications that may restrain these rights must be closely scrutinized.

1. Lines drawn on basis of wealth or property, like those of race, are disfavored

ii. C allows states to establish voter qualifications (Art I, Sec 2; Art 2, Sec 1) & there’s no consitit. right to vote

iii. Ct says “wealth, like race, creed, or color, is not germane to one’s ability to participate intelligently in the electoral process”

b. Kramer v. Union Free School District No. 15 – law restrict who can vote in school district elections to only property owners

i. Rule = legal classifications must the tailored so that the exclusion of a certain class of person is necessary to achieve an articulated state goal

ii. State says goal is to only have people voting who have an interest in the district)

iii. Ct applies strict scrutiny

1. Says statute doesn’t meet “exacting std of precision” b/c its includes people who don’t have an interest (unemployed man who rents can vote) & excludes people who do (young guy living with parents)

iv. Dissent – state may reasonably assume that residents have a greater interest in election outcomes & will more likely vote responsibly

v. There’s no const. right to vote, but ones you have it, it can only be taken away by very compelling reason

c. Voting Rights for Felons

i. Richardson v. Ramirez [p.642]

1. States can disenfranchise felons even after they’ve finished their sentence (14th A, Sec 2)

2. This does have a disparate effect of blacks, but Wash. V. Davis says that doesn’t matter

XXXV. Equal Protection & Reapportionment
a. Reynolds v. Sims – voter dilution
i. Rule = EP guarantees EP to all voters in the election of state legislature & requires that the seats in both houses of a bicameral state legislature be apportioned according to population
ii. Ct says state must make “hones & good faith effort to construct voting districts as nearly to = in population as practicable”
1. This is problematic due to broadness
2. Note: no mathematical exactitude needed
iii. Some see this case as very aggressive – Ct is essentially telling state how to set up its voting system

1. Issue again is who decides
XXXVI. Equal Protection & Gerrymanders
a. Davis v. Bandemeyer [p.648] – Democrats challenge state reapportionment plan that’s not proportional representation
i. Rule – when challenging vote dilution, challenging party must show discriminatory purpose to make out prima facia case
ii. Plurality – C doesn’t require proportional representation of & by political parties
1. Electoral system is only unconst. If “arranged in a manner that consistently degrades a voter or grp of voters influence on political process as a whole”
a. Lots of ambiguities here: what is “consistent;” what is “degrading;” what is “voter or grp of voters”
2. This is still the std today

iii. Ct says unconst. can be illustrated by evidence of “continued frustration of the will of a majority of voters or effective denial to minority voters of a fair chance to influence the political process.

XXXVII. Equal Protection & Access to the Courts

a. MLB v. SLJ [p.657] – appeal from decree terminating parental rights
i. Rule = state may not condition appeals from trial court decree terminating parental rights on the parent’s ability to pay for record prep fees
1. CIVIL TERMINATION decrees are unique
ii. Ct says there is both an EP problem & a DP problem

1. EP – there is discrim based on wealth here
a. No const. right to appeal, but once you give it, state has to help pay
2. DP – you are denying a person a right to appeal that a rich person would’ve had

a. However, mom here got hearing, notice, etc.; she did have some process
iii. Ct rules that state must help pay, but doesn’t really decide if real prob is EP or DP

1. Ct prob ruled with minimalist opinion b/c of past criticism that its gone too far

iv. Thomas Dissent – Under DP, state isn’t required to provide appeal; there’s no EP prob on a facially neutral law w/ disparate impact (via Davis)
XXXVIII. Equal Protection – Fundamental Interests & Education

a. San Antonio Indep School Dist v. Rodriguez [p.664] – TX ed system is challenged  that is denies protection to students in poorer districts
i. Rule = No fundamental right to education& students who live in district with lower tax base are not a suspect classification so not strict scrutiny 
ii. Ct says wealth is not a suspect class, so no strict scrutiny
1. TX’s system of connecting funding to prop tax is rational via rational basis
2. “some inequality in system isn’t enuf to strike down whole system”
3. “TX has provided adequate free education & that’s enuf, they don’t even have to provide anything at all
iii. Absolute equality & advantages are not demanded by EP
iv. Ps’ argument is that there’s a nexus b/w education & fundamental rights like voting
1. Ct says no, there’s no right to most effective speech or most informed vote
v. Marshall Dissent – the intimate relt b/w personal interest & specific const. guarantee has caused the ct to look closely at these kinds of EP probs in the past (procreation etc.)

1. The importance of the interest has cause the ct to be strongly concerned with discriminatory interest

b. Plyer v. Doe [p.664] – undocumented kids were excluded from public education

i. Ct says this is a violation of EP

ii. Ct says “education has fundamental role in maintaining to fabric of society”

iii. Ct’s std of review = “is challenged law rational & does it further some substantial goal of the state?”

1. What is this? Basically a manipulation of the doctrine to get where you want to go

2. Ct calls this rational basis, but really seems to apply intermediate (even more than rational with bite)

iv. Ct makes policy argument for the P & the state

1. Its very expensive for state to provide education

2. Its not the kids fault their rents are undocumented workers

XXXIV. Reconstruction Amendments (13, 14, 15)
a. Civil Rights Cases – SC greatly limits Congress’ ability to use its pwr to regulate private conduct

i. Facts: Civil Rights Act of 1875 broadly prohibits private racial discrimination by hotels, restaurants, transportations & other public accommodations

ii. Rule = 14th A doesn’t reach private acts of discrimination but only discriminatory state action; 13th A is only pwr to eliminate slavery not discrimination

iii. Ct says since 14th A prohibits only certain state law/action, it cant reach private discrimination

1. As a result, Congress doesn’t have pwr to enact laws reaching private discrim, as this law attempts

iv. Ct says 13th A can reach private acts, but it only gives Congress pwr to deal with involuntary servitude & not mere discrimination

v. **“It would be running slavery argument into grd to make it apply to every act of discrim”

vi. Harlan Dissent – 13th A was designed to destroy all burdens & badges of slavery, such as discrimination

1. Also, 14th A affirmatively establishes citizenship of all persons born in US, so isn’t limited to state action

a. Furthermore, RR, inns & public amusement places can all be seen as agents of state anyway

b. Shelley v. Kramer – covenant restricts sale of property to blacks

i. Rule = Judicial enforcement of private racially restrictive covenant is considered state action for 14th A purposes

ii. Since covenant was private, it alone didn’t violate 14th A, but when it was judicially enforced, this brought in state action

1. EP of law is not achieved thru indiscriminate imposition of inequalities

2. C does not confer right to demand action by the state that would result in denial of EP of laws to other individuals

iii. Ct – enjoyment of property rights, free from state discrim, was one of the objectives of framers of 14th A

iv. Ct has since given this is a narrow reading – this can ONLY be used after you’ve been to court

c. Jackson v. Metropolitan Edison Co.
i. Is there a close nexus b/w the state & the action of the regulated entity?

ii. Ct: state approval of regulated utility’s practice doesn’t make the practice “state action”

1. There’s no “symbiotic relt” b/w Metropolitan & the state

d. U.S. v Guest
i. Ct: indictment alleges state involvement in criminal conspiracy

ii. Clark/Brennan Concurrences: Congress can punish all conspiracies w/ or w/o state action

iii. Brennan: Congress man punish “individuals who engage in that same brutal conduct for the same misguided purpose”

e. Burton v. Wilmington Parking Authority – city parking authority leases space in parking facility to coffee shop for use as a restaurant. Restaurant refused to serve black

i. Rule = Racial discrimination by a biz that is located in & is part of state-owned public facility is state action for purpose of 14th A

ii. Ct says restaurant is so closely tied to parking authority that its discrim action can be considered state action

1. Land & building are publicly owned

2. Costs of land acquisition, construction & maintenance are defrayed by donations from the city by loans & bonds

3. Restaurant operates as an integral part of a public building devoted to public parking service

iii. Ct says its impossible to set out a formula of what state action is; you must look at the facts of each case

iv. Harlan Dissent – ct didn’t define what state action is apart from piecing together factual tidbits

f. Jones v. Alfred H. Mayer [p.704] – Congress can prohibit private discrim in selling/leasing property

i. Facts: private real estate developers refuses to sell to blacks; black couple sues under 42 U.S.C. §1982 (right to hold property)

ii. Held: §1982 applies to private discrim & Congress had authority to adopt the law

1. Congress can rationally determine what “badges & incidents” of slavery are & translate that into legislation

iii. Rule = Congress under 13th A authority can validly bar all racial discrimination, private or public, in real or personal property sale/rental (now extended to other races)

iv. Since there’s no state action here, P had to use 13th A (Congress can pass all laws ness & proper for abolishing all badges & incidents of slavery)

v. Harlan Dissent – statute only applied to state-sanctioned discrim

vi. Some people argue this case is a stretch; Ct didn’t like discrim against blacks in property, so it wanted this law on books

g. 13th &14th & 15th Amendment Generally

i. Ps must use 13th for private discrimination with no state action

ii. Argument against 13th A is that as we get further in time from slavery “badges & incidents” must weaken or go away

1. But basically the ct can do whatever it wants

iii. 14th A involves public officers & state action (public discrim)

iv. Civil rights cases use both 14th & 13th

1. If you’ve been discrim against by a public official, you can use both

v. P must prove on preponderance of evidence that discrimination was on the basis of race

1. This is hard to prove b/c its he said/she said

2. The motive in someone’s head is hard to prove

vi. 15th A must involve a voting right

XXXIX. Reconstruction Amendments & Section 5 Power – “Congress shall have pwr to enforce, thru appropriate legislation, the provisions of this article”
a. Federalism Issues

i. Vertical: federal v state govt

ii. Horizontal: Congress v Ct (who decides C’s meaning?)

b. Katzenberg v. Morgan [p. 711] – Nationalist view on §5 (Congress can use §5 auth to expand rights)

i. Facts: Voting Rights Act of 1965 says no one who has completed 6th grade education in PR can be barred from voting; this conflicts with state law of English literacy requirement

ii. Rule = federal statute enacted pursuant to enabling clause of 14th A supercedes any state const. or provision which conflicts

iii. Brennan treats it as a Ness & Proper issue (N&P is the broadest pwr in C)

1. Congress could have concluded that giving PRans the right to vote would help to eliminate discrimination

2. Ct shouldn’t review Congress’ resolution of the conflict

a. This give Cong VERY broad pwr

iv. Ct reads the statute as “plainly adapted to furthering the enforcement of EP”

1. This is imp b/c it gives congress the pwr to interpret 14th A

2. NY had argued Congress can only use §5 pwr to remedy practices the ct has found unconst

v. Note: ct applies a deferential review – goes back to Congress could have/should have/might have thought

vi. This case is a high water mark of §5 power

c. City of Boerne v. Flores [p.719] – Federalist perspective (Congress cant expand rights)

i. Facts: Religious Freedom Restoration Act overturns Smith decision & says that cts considering free exercises challenges, even neutral laws of general applicability, to only uphold govt action if its ness to achieve compelling purpose. TX church sues under act b/c it cant rebuild.

ii. Held: Congress cant create new rights under §5 power; it is limited to laws that prevent or remedy violations identified by Court

iii. Ct says Congress has pwr to enforce law, not to determine “what constitutes a const violation”

1. Is it problematic that ct says we have the pwr to interpret C & you can’t go beyond that?

2. Opposing argument is, if you don’t like the interpretation, amend in the C

iv. Ct’s Test = there must be a congruence & proportionality b/w the injury to be prevented/remedied & the means adopted to that end

1. This is the test today (look at whether Congress has acted in consistence with what SC says the C means & then look at whether Congress’ means are const.)

2. What is congruence? What is proportionality

v. Ct says Congress is altering the law to interfere with their Smith precedent (facially neutral laws that interfere with religious practice, state law rules)

1. Congress is making an injury out of something ct has said isn’t an injury

vi. Ct is going to judge the substance of the law & judge how Congress is doing stuff

d. U.S. v. Morrison [p.727] – Ct says private conduct cant be regulated via 14th A

i. Facts: women raped by players at Va Tech, Ds were not prosecuted or disciplined; P sues under Violence Against Women Act

ii. Rule = §13891 of Act is not valid exercise of Congress’ pwr under §5 of 14th A

iii. Ct recognizes that there is gender bias in enforcing violence against women in the finding of Congress

1. Ct says Cong findings don’t show this is a prob in all states or even most, so a nat’l law isn’t appropriate

a. However under Katz ct would’ve allowed law based on only 1 state. This case overrules that

iv. Ct still rules law is unconst b/c its aimed as individual not state action (14th A can only target state action)

v. Also a separation of pwrs issue – ct is telling Congress how it has to pass a bill for it to uphold

1. SC says since Congress didn’t hold hearings, its no good

2. This case puts SC at top of pyramid

3. This is judicial supremacy as opposed to judicial review

e. Kimmel v. Fla. Board of Regents [p.730] – state immunity from age discrimination

i. Facts: employees allege university discriminated against them based on age

ii. Ct says Congress’ §5 power cannot remove state’s immunity (11th A) from suit on age discrimination

1. Remedy for age discrim is state courts

iii. Age discrimination under C is subject to rational basis, so states can still fire for reasons that would violate the ADEA federal law if age classification is rationally related to legit state interest

f. Bd of Trustees v. Garrett – ADA Title I exceeds Congress authority

i. Facts: director of nursing at Ala. hospital takes time off for cancer; no job for her when she gets back

ii. Held: ADA is substantial expansion of rights from the C & is a violation of §5

1. Under EP, age is only rational basis & this is rational

2. Title I isn’t “congruent or proportional” to remedying const violations & Congress’ legislative record doesn’t show irrational pattern of state age discrimination

3. “In order for private individ to recover against state, there must be pattern of discrim by states that violates 14th A & Congress’ remedy must be congruent & proportional to targeted violation

iii. For state employers, (not private) federal law must give way

g. Tennessee v. Lane [p.733] – Title 2 ADA prohibits state/local govt from disability discrimination in govt programs, service & activities

i. Facts: criminal D has to climb on hands/knees to courtroom b/c of no disability access; sues under ADA Title 2

ii. Ct allows a suit for access in this case b/c there is a 6th A implication

1. Court access is well recognized fundamental right

a. This distinguishes Garrett

iii. Congress has greater latitude to legislate under §5 when a claim is subject to heightened judicial scrutiny due to fundamental right or suspect class scenario

h. U.S. v. Georgia [p.735] – Title 2 abrogates sovereign immunity b/c the claim raised indep 14th A §1 violations

i. Nevada Dept. of HR v. Hibbs [p.736] – Family Medical Leave Act of ’93 is w/in §5 pwrs

i. Facts: FMLA requires employers to provide employees with unpaid time leave for family & med care

ii. Held: this is valid use of §5 power

1. Ct applies heightened scrutiny b/c of gender classification 

2. There’s also a pattern of const. violation by the states

3. These both distinguish it from Garrett/Kimmel

4. Note: no Congressional findings were needed

iii. Ct says the law is congruent & proportional to the targeted violation

iv. Scalia Dissent – guilt by association

v. Kennedy Dissent – there’s no pattern of unlawful conduct
j. Other Things 

i. There’s always a vertical federalism issue at play in these cases

1. Congress is always telling the states they cant do something

2. Sovereign immunity can be imp C protection of state govt

ii. There’s also a horizontal federalism issue

1. Congress v. the Supreme Ct

2. Who decides the meaning of the C? (Text doesn’t speak to this, but SC said it decides in Marbury)

XL. Freedom of Speech/1st Amendment

a. Put in text
i. Speech encompasses the right to read & write it
ii. Generally speech is out of realm of govt regulation, but conduct is not
iii. Problems = what is speech (billboards?); what can you regulate? Who decides?
b. 3 Approaches & Interpretations
i. Absolutist – no law means NO law (i.e., anything goes); and if you don’t like it, change the amendment
1. Originalists will also say the amendment applies only to Congress, states are free to regulate speech
2. You can get an absolutist opinion from the text
ii. Categorical – Figure out what “speech” means

1. If its defamation, obscenity (not, NOT porn), etc. then it can be regulated
iii. Balancing – balance the value of the speech socially v. the harm of the speech

1. This requires 2 determinations – value & harm
2. This test is ripe for subjectivity, but its benefit is that it is more contextual
c. R.A.V. v City of St. Paul – RAV is charged for burning cross on black family’s lawn under city’s Hate Crime ordinance

i. Rule = where content discrimination in an ordinance is not reasonably necessary to achieve a city’s compelling interest, it violates the 1st A
1. Ct says content based regulations are presumptively invalid
a. Content reg is when state says you cant engage in speech of this particular subject/viewpoint (prob here is that law outlawed fighting words on race, but not on sex orientation/politics etc)
2. Presumption can be overcome by evidence that the presumption shouldn’t apply in this case
3. If something is presumptive, govt must show a compelling interest & narrowly tailored means
ii. Ct identifies proscribable areas of speech as obscenity, defamation, fighting words (words that will start a fight), etc

1. City can not impose special prohibitions on speakers who express views on disfavored subjects

iii. Secondary regulation of speech – if speech has dangerous conduct associated with it (such as treason) then that can be regulated
1. Sometimes words can also violate laws directed at conduct
iv. Scalia says statue is unconst b/c it prohibits otherwise permitted speech solely based on the subject the speech addresses

1. Cross burning is bad, but city has other sufficient means to prevent it without adding 1st A in
v. White Concurrence – ordinance is fatally overbroad b/c it criminalizes both protected & unprotected expression

1. If govt can bar entire category, it can also ban a subset (Scalia’s concern with this is that govt becomes selective

vi. Blackmun Concurrence – majority appears to relax scrutiny applicable to content-based laws & this weakens traditional protections of speech
vii. Stevens Concurrence – content-based distinctions are inevitable under 1st A
1. Courts must consider content & context of regulated speech & scope of restrictions
2. Ordinance regulates only content, not spoken words
a. RAV could express racial supremacy ideas and burn cross, so long as its not threatening to someone else & this is justifiable
3. Statute is overbroad though

d. Virginia v. Black – Va. law calls any cross-burning prima facia evidence of intent to intimidate

i. Rule = treating burning as prima facia evidence of intent is unconst., but you can ban cross-burning to intimidate only
ii. Ct says making if PF evidence will burden D to prove he didn’t intend to intimidate
1. D needs to be able to say that the state didn’t prove its case & decide not to put on his own case
iii. Ct also says that this law doesn’t discriminate on the basis of content/viewpoint; the state can regulate a subset of intimidating message

iv. Thomas Dissent – wants to ban ALL burning
1. Cross isn’t religious symbol here, it was intended as virulent
2. Cross wasn’t to communicate message; it was intended to cause fear & terrorize
XLI. Speech in Schools – in school think about context & facts

a. Tinker v. Des Moines Independent School District [p.1036] – school cant discipline students for wearing armbands protesting Vietnam
i. Ct – “teachers & students don’t leave 1st A rights at school gate”
ii. Ct’s standard = ask if expression materially disrupts classwork, involves substantial disorder or invades the rights of others
1. Fear/apprehension of a disturbance isn’t enough to prohibit expression
2. Probs with this std is what is “material” disruption; what is “substantial” disorder; invading rights is nebulous
iii. Ct says students have a right to political expression & std isn’t met in this case

b. Pico [p.1038] – school cant remove library books on basis of objectionable material

i. This applies only to library, not curriculum
ii. Freedom of expression includes the right the read
c. Bethel School District v. Fraser [p.1041] – school can discipline student for sexual speech at school assembly

i. Ct – balance the freedom to advocate unpopular opinion & controversial views against society’s interest in teaching socially appropriate behavior
ii. Fraser’ speech undermined educational mission of school
iii. School may disassociate from “vulgar speech & lewd conduct”
iv. Context of this was political, but speech clearly wasn’t
d. Kuhlmeier [p. 1042] – school can exercise editorial control as publisher of paper

i. Schools are not required to affirmatively promote certain student speech
ii. As publisher of paper, school may disassociate itself from certain speech
iii. Rule – school can exercise editorial control so long as its actions are reasonably related to legit pedagogical concerns
e. Morse v. Frederick [p.1044] – Bong hits for Jesus

i. Ct – school officials may restrict student expression that they reasonably regard as promoting illegal drug use
1. Meaning of sign here is in dispute, F says it doesn’t mean anything & ct disagrees
ii. Roberts says issue here isn’t that sign was offensive, its was that it was promoting drug use

1. This limits opinion to advocation of drug use
iii. Alito Concurrence – this opinion is narrowly limited to restriction of speech advocating drug use

iv. Stevens Dissent – this was a “nonsense banner/ridiculous sign” that wont cause even “dumb” student to change their behavior
v. Note: This would have been OK under Tinker test
1. Roberts distinguishes Tinker by saying it was about political speech & this isn’t
XLII. Juvenile Death Penalty (8th A; cruel & unusual punishment)
a. Roper v. Simmons {2003} – 3 step analysis for juvenile DP

i. Is there a consensus in U.S. about the juvenile DP?

1. 30 states prohibit juvenile DP (18 have exceptions for underage; 12 have no DP)

a. This is majoritarian Bill of Rights; problem?

2. Ct says there is a trend toward abolition & even so it isn’t frequently used

a. Scalia dissent says to leave this up to juries

ii. Proportionality Analytic – is the juvenile DP a disproportionate punishment

1. Ct says there is a difference b/w juveniles & adults

a. Adolescents have reckless behavior, susceptibility to peer pressure; transitory character & personality traits

2. Should cts be deciding on social science stats? (Kennedy didn’t mention any of the opposing studies)

3. Retributive & deterrent purposes of capital punishment aren’t proportional given juvenile’s diminished culpability & blameworthiness

a. This is line drawing

iii. Confirmatory foreign consensus analytic

1. US is the only country that officially sanctions juvenile DP

2. Ct acknowledges “overwhelming weight of international opinion”

a. Consideration might be OK

b. This invites picking & choosing whatever country/law we like & those we don’t

c. If you want to copy international law, make that the legislature’s job; our judges should interpret the US constitution w/o foreign input

iv.
Some say Kennedy’s argument against DP doesn’t make much sense b/c he still allows life in prison, which is holding juveniles responsible as adults

b. 8th Amendment

i. Cruel is a normative or moral determination

ii. Unusual is a quantitative determination

1. Who makes these determinations?

iii. Original Approach – if challenges practice was allowed in 1791, its allowed today

iv. Current Approach – amendment “draws its meaning from evolving stds of decency that mark the progress of a maturing society”

XLIII. **Federal Commerce Power – power of Congress to “regulate Commerce among the several states” (Art I, §8)

a. Regulating “Channels” – Congress can reg in anyway reasonably related to highways, waterways, & air traffic (even intrastate)

b. Regulating “Instrumentalities” – Congress can reg the people, machines and other “things” used in carrying out commerce (even intrastate)

c. Articles Moving in Interstate Commerce

d. “Substantially Affecting” Interstate Comm – Congress can regulate activities have a “sub effect” on interstate commerce

i. Commercial Activity – if activity is arguably commercial, then it doesn’t matter whether the particular instance of activity effects IC, as long as the instance is part of a class of activities that COLLECTIVELY substantially affect IC (this can also be used intrastate)

ii. No Commercial Activity – if activity itself isn’t commercial, you need a obvious connection b/w the activity & IC

1. Jurisdictional Hook – if act applies to only particular activities each of which has a direct link to IC, then act is prob w/in IC

iii. Ct doesn’t give much deference to the fact that Congress believed there was a link

XLIV. Thinking Points

a. When the SC rules on something, its essentially setting policy; 5 people essentially do this (majority of the nine). Problematic?

b. Members of current SC – Roberts, Stevens, Scalia, Kennedy, Souter, Thomas, Breyer, Ginsberg, Alito
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